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INTRODUCTION. 



This volume, which is now offered to the English student, 
forms part of the System of Modem Roman Law, the most 
remarkable monument of Savigny's learning and genius. To 
translate the whole work into English would have been no un- 
worthy or unprofitable labour, and I know that such a task has 
been contemplated by more than one admirer of the greatest of 
modem jurists. But in this country so few addict themselves 
to the study of scientific jurisprudence, that such a publication 
would almost certainly prove a commercial failure ; nor could 
a translator hope for any professional or literary credit that 
might indemnify him for the absence of other reward. The 
eighth volume of that system, however, is a treatise on Private 
International Law, or the Conflict of Laws, complete within 
itself, and admitting of being detached from the earlier volumes 
without impairing its value as a legal authority, or even as a 
model of juridical style and reasoning. It deals with a subject 
of great practical importance, as to which the opinions of 
foreign jurists have always been respected in British courts. 
And not only has this eighth volume itself been cited as an 
authority in our tribunals, but English writers have borrowed 
or enforced its doctrines and arguments, with more or less ex- 
actness of reproduction. For a treatise, therefore, which even 
under the disadvantages of being written in a foreign language, 
and encumbered with the technicalities of a foreign jurispra- 
dence, has obtained a distinct recognition and authority among 
British and American lawyers, the Publisher and Translator 
may reasonably expect a favourable reception in its English 
translation. 



X INTRODUCTION. 

This volume^ it has been said, is complete in itself, and is 
easily separable from the rest of the System. A survey of the 
foregoing volumes might therefore be spared^ were it not that 
some technical terms^ of everyday use in Continental systems 
of jurisprudence, but unfamiliar to the lawyers of this country, 
demand explanations which can be given most naturally and 
clearly in a brief review of the work. 

The part which Savigny bore in the controversies of the 
last generation, and his position as the head of the ^ historical 
school of jurisprudence/ occasioned misapprehensions which he 
endeavoured to remove by the eloquent preface to his first 
volume. This preface is the best introduction to the study of 
the great jurist. 

^ A department of science, cultivated as ours has been by 
the uninterrupted exertions of many ages, offers to the men of 
the present generation the enjoyment of a rich inheritance. 
It is not merely the mass of ascertained truth which descends 
to us ; but every well-directed effort of the intellectual powers, 
all the endeavours of the past, whether they have been fruitful 
or have been failures, are useful to us as examples or as warn- 
ings, so that in a certain sense we are enabled to labour with 
the united strength of centuries past. To abandon from in- 
dolence or blind self-complacency this natural advantage of our 
position, carelessly to leave it to chance how much of that rich 
inheritance shall exert its educating and ennobling influence 
upon us, would be to renounce those most precious gifts which 
are inseparable from the very being of true 8cience,-the com- 
munity of scientific convictions, and the steady progress without 
which that community would become a dead letter. In order 
that this result may be averted, it is desirable from time to time 
to gather up and present in one view the particulars that have 
been sought out and won. For even contemporary searchers 
after scientific truth arrive at strikingly contradictory results ; 
and such contrasts are still more prominent when we compare 
different ages with each other. Here it avails not to adopt the 
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one and reject the other ; but we most endeavour to resolve the 
contradictions which we discover into a higher unity, which is 
the onlj way to make certain progress in science. The proper 
frame of mind for such a comprehensive work is a disposition to 
reverence what is great in the achievements of our predecessors. 
But that this reverence may not degenerate into a narrow and 
weakening partiality, impairing our freedom of thouglit, it is 
necessary to fix the eye steadily on the great end of science, in 
comparison with which the utmost which an individual can 
accomplish must appear imperfect. 

^ But if the continuous development of our science through 
many generations ofiFers us a rich possession, it is attended by 
great and peculiar dangers. In the mass of general ideas, 
rules, and technical terms which we have received from our 
predecessors, there will assuredly be included a large admixture 
of error, which operates on our minds with the traditional power 
of old prescription, and may easily obtain dominion over us. 
To avoid this danger, it is desirable that from time to time the 
whole body of what is handed down to us should be examined 
anew, questioned, traced to its origin. This is effected by 
placing ourselves in the position of those who have to commu- 
nicate the doctrines so received to the ignorant, the sceptical, 
or the gainsaying. The proper spirit for such a work is one 
of intellectual freedom, of independence of all authority ; but 
that this sense of freedom may not be perverted into arrogance, 
there must be added that wholesome feeling of humility which 
naturally results from an unbiassed contemplation of the restric- 
tion of our own individual powers. 

* Thus, from opposite points of view, we are led to recognise 
the same necessity for the science of law, the necessity of a 
periodical revision of the labours of our predecessors, in order 
to reject the untrue, and to appropriate the true as a perma- 
nent possession that enables us, according to the measure of 
our strength, to approach nearer to the solution of our common 
problem. To effect such a revision for the present time, is the 
purpose of this work. 



A 



xii INTRODUCTION. 

* It must not be ignored at starting how much the unpre- 
judiced receptioA of this work may be endangered by recent 
events in the history of jurisprudence. Many will be led by 
the author s name to call in question the purpose of this book, 
which has just been stated, believing that it is designed less for 
the fair and honest service of science than for the advocacy of 
the historical school ; that the work, therefore, has the character 
of a controversial writing, against which every one who does 
not belong to that school has to be on his guard. 

^ All success in our science depends on the co-operation of 
different mental energies. The phrase, " the historical school," 
was innocently used by me and others in former years to desig- 
nate one of these energies, and the scientific tendencies specially 
arising from it. This side of legal science was then raised into 
prominent relief, not in order to destroy or to lessen the value 
of other forms of activity or other scientific tendencies, but 
because historical jurisprudence had long been neglected, and 
therefore at the time required particularly zealous and vigorous 
attention, in order that it might recover its just position. In 
connection with that designation there was a long and animated 
controversy, and even lately hard words have been spoken 
about it. A vindication against such attacks would be useless 
— to some extent impossible ; for as the dissatisfaction arises 
more from personal feelings than from scientific disagreements, 
the opponents of the historical school are in the habit of 
using that name to express a collective condemnation of every 
literary production that is inconvenient or distasteful to them. 
Who, then, could attempt a refutation ? One charge, however, 
on account of its more general character, must be excepted. 
It is often said that the members of the historical school, 
ignoring or renouncing the independence of the present time, 
sought to subject it to the dominion of the past ; in particular, 
that they endeavoured unduly to extend the authority of the 
Boman law, not only as against the German law, but as against 
the new jurisprudence which scientific writers and practice have 
substituted for the pure Eoman law. This is a charge of a 
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general, scientific character, and cannot be passed over in 
silence. 

* The historical view of jurispmdence is entirely misunder- 
stood and distorted when it is regarded as setting up the law 
which has descended to us from the past as supreme, and re- 
quiring the maintenance of its unimpaired authority over the 
present and the future. The essential cliaracteristic is rather 
the equal recognition of the value and independence of each 
age, and it merely lays the chief weight on the recognition of 
the organic connection between the present and the past, with- 
out the knowledge of which we can only perceive the external 
appearance of existing legal institutions, but cannot under- 
stand their true essence. In its special application to the 
Soman law, the historical view does not consist, as many assert, 
in ascribing to it an undue authority over us. Kather, on the 
one hand it seeks to discover and ascertain, in the whole body 
of our existing law, what is in truth of Koman origin, in order 
that we may not be unconsciously controlled by it ; and on the 
other hand it strives, within the known sphere of the Roman 
elements of our law, to set aside and discard what is in fact 
dead, and retains only from our misapprehension a misleading 
show of life, in order that there may be free space for the 
development and healthy influence of the still living portions 
of those Koman elements. The present work, in particular, is 
so little intended to attribute an excessive authority to Boman 
law, that it rather disputes its applicability in not a few depart- 
ments in which it has hitherto been received, even by those who 
have always declared themselves opponents of the historical 
school. The author cannot be charged with having changed 
his mind in this respect, as he has publicly expounded most of 
the views referred to for a period of from tliirty to forty years, — 
a fact which proves the utter baselessness of the charge which 
has been made against the historical school in general, and 
against myself in particular. With unprejudiced persons the 
knowledge of this fact may result in the gradual discontinuance 
of the controversy and the party names connected with it, 
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especially as the reasons which first gave rise to the name of a 
historical school have almost disappeared with the prevalent 
errors which It was then necessary to attack. A continuance 
of such a controversy may indeed serve more clearly to define 
many contrasted tendencies and doctrines ; but this advantage 
Is more than outweighed by the prevention of our unprejudiced 
judgment of the labours of others, and by the application to 
party strife of powers which might be more usefully devoted to 
the prosecution of our common science. I am far from ignoring 
the great benefit of scientific controversy, which is Indeed a 
condition of scientific life; In the kind and direction of the 
intellectual powers of individuals, moreover, a great diversity 
will always be observed. Just from the co-operation of such 
opposite elements, however, the true life of the science Is de- 
rived, and the possessors of such various powers ought never to 
cease to regard themselves as labourers on the same great 
building. If, on the contrary, we allow them to engage in 
hostile combat with each other, and If we seek, by the indus- 
trious application of party names, to make the controversy a 
personal one, our apprehension of the question soon becomes 
fundamentally false, and its consequences can only prove 
ruinous. The Individual life and work of men vanishes from 
our eyes, while we defend or assail them chiefly as members of 
a party, and we lose the natural advantage for our own culture 
which might result from the undisturbed Influence of their 
works upon us. 

* While the design of asserting an excessive authority for 
the Eoman law Is thus distinctly repudiated, It must be as 
distinctly acknowledged, on the other hand, that a thorough 
acquaintance with It is of the highest value — nay. Is Indis- 
pensable — in the present state of our law. Even If this belief 
were not here expressed. It would yet be clearly manifested in 
my undertaking so comprehensive a work as the present. It 
remains to show the ground and the character of the high 
importance thus ascribed to the knowledge of that law. 

* Not a few have the following notion of it : — In the countries 
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where the £oman law is in force as a positiye law, no con- 
scientious lawjer can omit its careful study ; but where new 
codes have been introduced, that necessity no longer exists, and 
the law must there be regarded as in an improved condition, 
because the jurist can bestow his time and energies on more 
practical and interesting matters. If this view were correct, the 
Koman law would have at most a very precarious value even 
for the former countries, for nothing would be easier for the 
legislature than to introduce sneh an improved state of the 
law by adopting an existing foreign code, if it should not be 
disposed to produce a new one of its own. Others have sup- 
posed the assertion of the peculiar merit of the Koman law 
to mean that its material contents, as stated in particular prac- 
tical rules, are superior to similar rules appearing in the legal 
systems of the middle ages or of modem times. That the pre- 
sent work does not aim at any defence of this kind, itself will 
show. In truth the question lies deeper (very special cases 
excepted) than to allow of its being disposed of by such a 
choice between opposite practical rules; and a work which 
should attempt to follow out in details such a method of com- 
parison, would remind us of the children's way of asking, when 
told stories of the wars, on which side were the good people, 
and on which the bad. 

*The intellectual activity of individuals in regard to the 
law may exert itself in two different directions : by the recep- 
tion and development of the consciousness of right in general, 
therefore by knowing, teaching, expounding ; or by applying it 
to the events of actual life. The theoretical and the practical 
elements belong alike to the very nature of law itself. But in 
the course of the last centuries the two tendencies have diverged 
and been appropriated to different orders and callings, so that, 
with few exceptions, lawyers are exclusively addicted either to 
the theory or the practice of the law as their exclusive or pre- 
ponderating vocation. As this has not been effected by any 
arbitrary arrangement, it is not a subject for indiscriminate 
praise or blame. But it is important to consider what is 
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natural and expedient in this distinction, and how it may result 
in an injurious one-sidedness. No harm will ensue, if in this 
separation of functions every one keeps constantly in view the 
original unity, — if every theoretical lawyer in a certain degree 
maintains and develops in himself the practical spirit, and every 
practitioner the theoretical spirit. Where this is not done, 
where the separation of thecyry and practice is absolute, the 
theory of the law is inevitably degraded into a fruitless game of 
skill, and its practice into a mere handicraft. 

* When I say that every theorist ought to cultivate in him- 
self a practical element, I mean spiritually and intellectually, 
and not with respect to the mere nature of his employments ; 
although in truth some practical occupation, rightly followed, 
is the surest way of promoting the practical spirit. Certainly 
many who have devoted themselves to legal science with zeal 
and affection, have found that some particular case has given 
them such a lively apprehension of a legal institution as they 
would never have attained by the study of books and solitary 
reflection. What we have gained in a single instance by 
accident may be conceived as the conscious aim of our labours, 
and applied to the whole extent of the science. Then he would 
be the perfect theoretical lawyer, whose theory is animated by 
complete and thoroughgoing apprehension of the whole of 
legal practice; all the morally religious, political, economical 
relations of actual life ought always to be before his eyes. It 
need scarcely be mentioned, that this requirement is not to be 
taken as implying a censure of those who do not altogether fulfil 
it; for every one who sets up such a standard for others, niust 
admit how far he himself falls short of it. Yet it is good to have 
such a standard before our eyes for the united efforts of many 
different minds ; chiefly that we may keep in the proper course, 
but also that we may be guarded against the seductions of self- 
conceit, from which no one is altogether safe. If we contem- 
plate the actual condition of our theoretical jurisprudence as it 
is now, in comparison with its condition fifty, and still more a 
hundred years ago, we find advantages mingled with disadvan- 
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tages. No«one can deny that much has now become possible, 
and has actually been accomplished, which could not formerly 
be thought of — nay, that the mass of actually ascertained and 
established truths stands very high in comparison with these 
former periods. But if we look to the practical spirit by 
which the science of individual theorizers ought to be animated, 
the comparison is less favourable for the present time. This 
deficiency of the present time is connected with the peculiar 
tendency which is now observable in the labours of theoretical 
jurists. Certainly nothing is more laudable than the desire to 
enrich science by new discoveries ; yet this desire has often in 
our time taken a one-sided and unwholesome direction. An 
exaggerated value has been attached to the production of new 
views, in comparison with the honest and earnest improvement 
and exhaustive exposition of that which has already been in- 
vestigated ; although even in this, when it is done in earnest, 
existing materials will always assume a new form, and so will 
promote the real though less conspicuous advancement of science. 
But as the majority of men are not endowed with great creative 
power, that undue love of novelty has led many to expatiate in 
isolated detached thoughts and opinions, and in this distraction 
to let slip their hold of their science as a whole. In this 
respect we were surpassed by our predecessors, among whom 
there was in proportion a greater number of individuals capable 
of representing the totality of the science in a worthy manner. 
But whoever will look at the thing from a more general point 
of view, will easily be persuaded that such phenomena are not 
peculiar to jurisprudence, but stand in connection with the 
general course of our literary development. 

* We have desiderated, on the other hand, that the prac- 
titioner should retain some theoretical element. It is not 
meant that he should be an active writer, or even that he 
should constantly prosecute an extensive study of books. In 
most cases both of these are made impossible by the demands 
of practical business. But amid his practical occupations he 
ought always to cherish a sense and feeling for the science 
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of law, — be ought never to forget that that science, rightly 
apprehended, is nothing else than the generalization of the 
rules which it is his function to make known (zum Bewusstseyn 
bringen), and apply in detail. Nothing is more common, in 
estimating the merits of a practical lawyer, than to attach 
exclusive value to mere dexterity and quickness, although these 
very useful qualities are quite compatible with the most un- 
conscientious superficiality. That our juridical practice is not 
altogether pervaded by the right spirit, is manifest from a 
comprehensive view of its results. If it were influenced by 
this spirit, practice itself would generate a steady progress in 
sound jurisprudence ; it would support and sustain the efforts of 
theorists, and, where they err, restore them to the right path ; 
but, in particular, it would so prepare the way for legislation, 
that the positive law and legal practice would advance together 
in perfect harmony, as the nature of things demands. And 
do we not in general find just the opposite of all this ? 

* If the radical evil of the present state of the law consists 
in a growing separation between theory and practice, the 
remedy must be sought only in the restoration of their natural 
unity. For this purpose the Boman law, rightly used, may 
render the most material service. In the Boman jurists that 
natural unity is seen still undisturbed, and in the most lively 
operation. It is no special merit of theirs, just as the opposite 
state of things in the present day has been brought about 
rather by the general course of development than by the fault 
of individuals. While, therefore, we earnestly and with un- 
prejudiced minds penetrate into their method, so different 
from ours, we shall appropriate it to ourselves, and so regain 
the right path. 

*But as a knowledge of the Boman law may be sought 
after in very different ways, it is necessary, if the wished-f or 
end is to be attained, to state clearly what path ought to be 
pursued. Every one will assume that a thorough scientific 
method is demanded ; but many may be alarmed by the 
erroneous idea, that every one who seeks to acquire such a 
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knowledge of Eoman law is expected also to undertake the 
whole labour of antiquarian research and critical examination 
of the law sources. But although that department of study 
is important, the wholesome principle of division of labour 
must not be ignored. Most persons, therefore, may content 
themselves in this matter with the results of the special in- 
vestigations of individuals. On the other hand, it is wrong 
to imagine that the slightest progress has been made towards 
the end in view by a mere knowledge of the most general 
principles of the Koman law, — such a knowledge, for example, 
as is contained in a compend of the Institutions, or as is usually 
communicated in the French schools of law. Such a know- 
ledge is sufficient to hand down a mere verbal memorial of 
the Roman law to a better future ; but to the student who 
attempts no more, it hardly rewards the slender pains he 
bestows in acquiring it. If the knowledge of the Boman law 
is to be of any avail for the end we have here in view, there 
is but one way to it, — we must penetrate, by independent 
reading and reflection, into the writings of the old jurists. 
Then will the enormous mass of modem literature no longer 
terrify us. Judicious guidance may make us acquainted with 
what little of it can really aid our independent study ; the 
bulk of it which remains we leave to the jurists who are 
theorists by profession, and who indeed cannot decline the 
laborious task. 

*The present work is specially intended to promote this 
earnest and hearty study of the Roman law ; especially, there- 
fore, to diminish the difficulties which are wont to deter prac- 
tical lawyers from a personal and independent study of the 
law sources. In consequence of these difficulties, an undue 
authority over practice is accorded to the opinions which are 
laid down in the most accessible modern handbooks. But if 
the purpose of the author of this work is fulfilled, something 
will also be effected towards the emancipation of practice 
from a spurious theory. 

'These ideas certainly find their most direct application 
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in the countries inrliere the Boman law still forms the basis of 
legal practice ; but they are also applicable where new codes 
have taken its place. For in both^ the defects in the state of 
the law are essentially the same, and therefore the evil and 
the nature of the remedy are less different than might be 
supposed. Hence, even in those countries which are provided 
with national codes, this manner of using the Soman law will 
both revive and reanimate theoretical jurisprudence, and guard 
it from subjective and arbitrary errors, but especially will 
bring it into closer connection with practice, which is most im- 
portant of all. Such a change is indeed more difficult than in 
the countries of the common law; but it is not impossible. 
This is shown especially by the example of the modern French 
jurists, who frequently illustrate and supplement their code 
from the Roman law in a very clear and satisfactory way. In 
doing so, they act quite in conformity with the spirit of that 
code, and where they err, it is less from an improper method of 
applying the Roman law, than from defective knowledge of it. 
In this we are unquestionably superior to them; but in the 
manner of using it along with the national codes, we should do 
well to learn from them. Such a method of applying the 
Roman law in our Prussian fatherland is, it is true, more diffi- 
cult than it is with them, because in our Landrecht the connec- 
tion which really exists with the earlier law is often concealed, 
partly by the peculiar style of expression, partly by an excess 
of detail. It is not, however, impossible ; and if it is restored, 
a very serious evil will be removed, which has arisen from the 
introduction of the code. This evil consists in that entire sepa- 
ration from the scientific cultivation of the common law, by 
which those engaged in the practice of the law have hitherto 
been deprived of one of the most important means of culture, 
— actual contact with the juridical thought of former ages and 
other countries. It cannot be ignored, that when the Prussian 
code was undertaken, German juridical literature was for the 
most part dull and inelegant, and hence had almost lost even 
the possibility of exerting a beneficial influence upon practice ; 
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indeed, it was the very consciousness of this defective condi- 
tion of the law which then led to the attempt to remove the 
evil by a national code entirely altering the groundwork of 
the practical law. If we should now succeed in restoring 
this lost connection with the literature of the common law, 
it would lead, in the altered state of jurisprudence, to a 
purely beneficial influence on practice, and those evils which 
formerly made themselves so perceptible would certainly not 
recur. 

* Ikfany regard the desire still to apply the Soman law as a 
means of advancing and improving our modern law as an in- 
jurious degradation of our age and country. They seem to 
imagine that we can in this way, under the most favourable 
circumstances, attain only to an imperfect imitation or restora- 
tion of the legal system of the Eomans ; while it would be far 
more dignified to produce, by our independent efforts, something 
new and original. This self-esteem, praiseworthy in itself, 
arises from the following mistake : With the great and mani- 
fold legal material which the centuries have handed down to 
us, our task has become incomparably more difficult than that 
of the Romans was ; the standard we set up for ourselves is 
therefore higher ; and if we succeed in reaching it, we shall 
not give a mere counterpart of the excellences of the Koman 
jurists, but something far greater than they achieved. If we 
have learned to use the materials at our command with the 
same free and ready handling which we admire in the Romans, 
then we shall be able to dispense with them as examples, and 
consign them to grateful remembrance in history. Till then, 
however, we must not be restrained, either by false pride or by 
indolence, from availing ourselves of a means of progress and 
culture for which we could hardly find any substitute by our 
own exertions. In this, too, we maintain a relation between 
our own time and antiquity, such as we observe in other de- 
partments of intellectual labour. It must not be stgpposed that 
by these words we seek to exalt the study of the Roman law, to 
the prejudice of those zealous Germanistic efforts which in our 
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own times occasion sucli lively hope. Nothing is more frequent 
and more natural than to manifest our zeal in the field of our 
own inquiries^ by depreciating a different but kindred sphere of 
labour. Yet it is an error which will infallibly injure only him 
who cherishes and practises it, and not the adversary who is 
so depreciated. 

* It follows, from the plan thus proposed for the present 
work, that it will be chiefly of a critical character. Many will 
object to this because they only wish to have positive truth 
capable of immediate application, and are careless as to the 
mode of its attainment and the controversies that may exist 
concerning it. Our intellectual life would be easy and pleasant 
if we could but allow the clear and simple truth to work its 
effect upon us, and so advance without distraction or disturb- 
ance to ever new knowledge. But on every side we are sur- 
rounded and embarrassed by the dibria of false and half-true 
ideas and opinions, through which we must make our way. Shall 
we expostulate with destiny for imposing on us such a useless 
labour? We must rather accommodate and adapt ourselves to 
it as a necessary condition of our mental being ; but there is 
not wanting rich fruit, growing out of this necessity as a reward 
for our labour. Our intellectual powers have here their educa- 
tion ; and every particular truth which we win in this conflict 
with error, becomes ours in a higher sense, and proves more 
fruitful than if we received it from others, passively and 
without trouble. 

* The critical character of this work will appear chiefly in 
the following particulars : It will be conspicuously and in- 
deed exclusively critical, in the purely negative results of some 
investigations in which we engage: whether these consist in 
proving that a Koman legal institution is extinct, and therefore 
foreign to our modem law, or in pointing out baseless ideas and 
theories foisted into our system by the mistakes of modeiTi 
jurists. It is just such investigations with which many would 
least wish to be annoyed and delayed. But he who removes 
stones from the way, or warns against deviations from the high- 
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way by setting up finger-posts, materially improves the condition 
of those who come after ; although, when advantages so gained 
have been confirmed by custom, it may soon be forgotten that 
there was ever a time when such difficulties were to be en- 
countered. 

^But the critical nature of the book appears not only in 
such purely negative results, but also where the simple, absolute 
contrast of the true and the false does not suffice to establish 
a positive truth, so that it becomes necessary to mark more 
exactly the degree of our convictions. For we may dispute 
the opinions of others in various manners. Often the feeling 
of absolute certainty accompanies our own convictions, because 
we see how our opponent's opinion has arisen from logical 
error, ignorance of facts, or a thoroughly wrong method. 
Then we hold such an opinion to be scientifically untenable, 
and our refutation necessarily involves a decided censure of 
our adversary. Not so in other cases, in which, after care- 
fully weighing all the arguments, we give the preference to one 
opinion, yet without pronouncing so decided a condemnation on 
our opponent. In this probability, with which we must then be 
contented, degrees may be distinguished ; and the precise indi- 
cation, the scientific recognition of these degrees, concerns the 
moral as well as the scientific value of our labours (a). In 
other cases of conflicting opinions it is important to define 
exactly the limits of the matter in dispute, as well as the value 
and influence of diversities of opinion upon the science. The 
keenness of the controversy, and the exalted self-confidence 
which it often excites, easily seduce us into ascribing to it 
an exaggerated value, and thus cause us to mislead others 

* (a) Lehensnachrichten Uber B, G, Niehukr, ii. 208 : " Above all things in 
the study of the sciences, we must preserve our truthfuhiess without spot, 
absolutely shunning every false appearance, writing down as certain not 
the slightest matter as to which we are not fully persuaded ; and when we 
have to state conjectures or probabilities, using every eiffort to show the 
degree of our persuasion." Much in the admirable letter from which this 
passage is taken belongs not merely to philology (to which it immediately 
relates), but to sdenoe in generaL' 
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also. Finally, great attention is due to what may be called the 
relative truth of the opinions which we dispute. In a view 
which we are compelled to reject as decidedly wrong, we 
often recognise an element of truth which has only been trans- 
formed into error by a mistaken treatment or one-sided exagge- 
ration. This occurs especially in many cases where the error 
only consists in regarding the concrete in too universal, or the 
general in too concrete, an aspect. The separation and recog- 
nition of such a true element in the views which we dispute 
may be of great importance to science ; it is particularly adapted, 
in the case of unprejudiced, truth-loving disputants, to bring 
about a mutual understanding, and so to effect the purest and 
most satisfactory determination of the controversy, by resolving 
the opposing views into a higher unity. 

* We seek to attain these ends in the form of a System; and 
as this method is not understood by all in the same sense, it is 
necessary to premise a general explanation. I hold the essence 
of the systematic method to consist in the knowledge and ex- 
position of the organic connection, or relationship, by which 
the particular legal conceptions and rules of law are united into 
one great whole. Such affinities are, in the first place, often 
latent, and their discovery will then enrich our understanding. 
Further, they are very manifold ; and the more we succeed in 
discovering and following out the affinities of a legal institution 
in different directions, the more complete will be our insight 
into it. Finally, there is often a deceptive appearance of such 
relationship, where none really exists; and it is then our 
task to put an end to this. — ^The outward arrangement of a 
systematic work will naturally be determined by that organic 
connection which is to be mirrored in it ; and not seldom this 
alone is thought of in speaking of systematic treatment. Here, 
however, many misapprehensions must be guarded against. In 
the rich, living reality, all legal relations form one organic 
whole ; but in order successively to apprehend them with our 
mind's eye, and to communicate them to others, we are com- 
pelled to separate them into their various elements. Hence the 
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order in which we place them can be fixed only by that affinity 
which we regard as the most important, and every other rela- 
tionship which exists in reality can only be noticed by way of 
separate or collateral exposition. Here a degree of forbearance 
is required, and even some scope for the writer's subjective line 
of thought, which perhaps leads him to give special prominence 
to a particular aspect of a question, which he is thus able to 
treat with peculiar fulness of result. 

^ Many require that nothing shall occur in such a systematic 
exposition which has not had a satisfactory foundation in what 
goes before, that the contents of following portions shall be in 
no way anticipated. To such persons the following work will 
give the greatest shock, since I do not consider that such a 
rule is to be followed even by way of approximation in such a 
work as this. It is founded on the assumption that the subject- 
matter of the book is quite new to the reader, and it is no doubt 
correct when it is laid down for guidance in the earliest teach- 
ing of any subject. But no one will readily conceive the idea 
of first learning the science of jurisprudence from an extensive 
and detailed work like the present. Such a work will rather 
be used by those who are already acquainted with the matters 
treated of from lectures and other books, for the purpose of 
proving, purifying, founding more deeply, and further extend- 
ing knowledge already acquired. Such persons may well be 
expected at every point of the treatise to recall to their con- 
sciousness what they already know, even if it becomes the 
subject of exposition only at a subsequent part of this work. 
If we desire to avoid this, we shall be compelled either entirely 
to give up the exposition of the most important and most fruit- 
ful relations of the legal institutions, or to take it up at places 
where it must be far less clear and effective. If, therefore, by 
the arrangement adopted we actually attain only the advantage 
of a more lifelike perspicuity, our choice of that arrangement 
needs no other justification. Those, however, who are not 
induced by this consideration to pass from the censure referred 
to^ are reminded that in detailed monographies they are content 
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to rocoive a multitude of assumptions, the proof of which is 
uot to be found in the same book. Why, then, should the author 
of a comprehensive System have less right in this respect than 
the author of a monography ? 

^ As I have mentioned monographies in order to anticipate 
an objection, and as in modern times we owe to works of that 
class the most important advances in our science, it is right 
to remove at the same time a misunderstanding as to the rela- 
tion of such works to a comprehensive System of law. Many 
regard a monography as if it were an isolated section out of a 
complete system, which has by some accident been separately 
composed and published. According to this view, there is only 
needed a sufficient number of good monographies, in order, by 
adding them together, to make a satisfactory System. The 
essential distinction is, that the monography arbitrarily selects 
the standpoint of a single legal institution, in order to trace 
from this its relation to the whole ; so that there is here quite 
a different selection and arrangement of the matter from the 
case in which the same legal institution is dealt with in the 
connection of a complete legal System. I have found it neces- 
sary to make this remark also, in order to explain why the 
doctrine of possession will assume in this work quite another 
form from that which it presents in the book in which I treated 
of it separately. 

* Besides the System itself, there will be found in this work 
separate inquiries under the title of Appendices (Beylagen). 
I have found this arrangement necessary for various reasons. 
Sometimes a particular question demands such extensive inves- 
tigation, that if it were taken in tlie course of the System^ the 
just proportion would be far exceeded, and the natural connec- 
tion of subjects disturbed. In other cases a legal conception 
presses so equally upon quite different parts of the System^ that 
only a separate exposition of it admits of an exhaustive treat- 
ment: this is true, in particular, of a full appendix on the 
doctrine of error (Appendix VlII). Finally, antiquarian in- 
vestigations lie quite beyond the plan of the work; but these 
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are sometimes so interwoven with institutions of the most 
modem law, that the latter could not be fully understood 
unless the former were admitted to their modest place in an 
appendix. To draw a rigid line between the matter which 
ought to be assigned to the System and to the Appendices is 
impossible, and many will perhaps wish that more or less in 
different places had been relegated to the Appendices. But 
here also a somewhat wide scope may without danger be left 
to individual freedom. 

^ In former times a uniform method used to be applied in 
explaining the various legal institutions, the chief feature of 
which was, that the general definition was followed by a com- 
plete enumeration of all possible subdivisions of the subject. 
Many niodem authors reject this arrangement as useless and 
pedantic, and confine themselves to noticing subdivisions, where 
they have to do with them in explaining particular rules of law. 
I can accept neither the one method nor the other as a general 
rule, because I do not approve of that mechanical uniformity, 
whether it consists in doing or omitting. Every form is good 
and expedient, the application of which promotes a clear and 
profound understanding of a legal institution, and in each case, 
therefore, that ought to be done which is most conducive to that 
end. Where, therefore, the idea of a legal institution includes 
contrasts which enter deeply into its very nature, it may become 
necessary to the clear and complete treatment of the subject, 
that the general definition should be immediately followed by 
the formal subdivisions in which these contrasts or antitheses 
find expression. 

In the following work special care has been taken to use a 
technical language conformable to the law sources ; and it is 
necessary to vindicate this course, because many believe that in 
modem times an exaggerated value has been attached to this 
matter. Its importance lies in this, that there is a dangerous 
action and reaction between inaccurate use of language and 
the erroneous combination of ideas. If, on the one side, the 
yicious use of language is a product and mark of error in 
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thought, on the other hand the latter is confirmed, extended, 
propagated by the former. But if this source of error is 
destroyed by a demonstration of the ungenuine terminology, 
we must not refrain from using new technical terms where the 
technical language of the law sources is inadequate. In this 
respect purism is sometimes perhaps carried too far. Only it is 
always expedient to avoid those spurious expressions which have 
already proved dangerous from their connection with erroneous 
ideas. 

* A special chapter (§§ 32-52) explains the manner in which 
the law sources are used in this work ; yet a few general ex- 
planations will not here be out of place. Jurists are often 
reproached with prodigality in their citations from the law 
sources, inasmuch as they attempt to prove, by numerous texts, 
what every one already believes. If such quotations are re- 
garded as merely defensive measures against doubts and con- 
tradictions which do not exist, this censure might have some 
reason. But they are to be regarded in another aspect. If the 
assertion be correct, that in the study of the old jurists we may 
gain life and nourishment for our own thought such as can be 
found nowhere else, and if this study is not without its own 
difficulties, a systematic guide to them must be welcome to us. 
This work is intended to afford such guidance ; and from this 
point of view the passages cited from the law sources are not 
merely authorities for the propositions laid down in the text ; 
but these propositions are at the same time an introduction to 
and commentary on the passages quoted, which in this selec- 
tion, in this arrangement and connection with the general 
exposition of the System^ are brought nearer to our modes of 
thought, and so made more accessible to us. It happens some- 
times that two equally careful inquirers, labouring on the same 
materials, are led to very different results. This diversity will 
generally depend on what texts are made the central point of 
the whole inquiry, and what are brought into connection with 
these only as subordinate. An error in this distinction may 
give a wrong direction to the whole work. Here small 
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security Is gained by laying down rales. The study of good 
modek will do good service ; but we must^ above all^ by actual 
personal use, seek to get the tact which teaches us to find the 
right way. 

' Others, on the contrary, may be disappointed in their ex- 
pectation of finding a more abundant literary apparatus than 
has been used in the following work. I have purposely cited 
only those writers who can in some way or another be useful 
in accordance with the plan of the work above explained, if 
only by referring in turn to other authors. I have not, there- 
fore, sought after completeness in enumerating all the treatises 
bearing on a subject even when they give us no appreciable 
aid. In such a case the reader would owe me little gratitude 
if I misled him to waste his time in useless researches. If I 
had come to this undertaking at an earlier age, I would have 
attempted an exhaustive use of juristic literature in another 
sense. We find in it two great and almost unmanageable 
masses, from which certainly much good might still be got. 
The one consists of exegetical writers, from the glossators 
downwards, and especially through the time of the French 
school ; the other, of practical writers, the authors of the nume- 
rous consiUay responsaj etc., also reckoning from the glossators 
downwards. An exhaustive use of these in the compilation of 
a legal system such as I indicate, would involve a perusal of all 
these writers, with special reference to this Si/stem^ i.e. by 
means of them to prove it, to amend it, to supplement it. 
By this labour very much might be unquestionably gained 
in details, but less in regard to the fundamental principles. 
Now, as I begin this work in the evening of my life, it would 
be folly to think of such a plan. But if one should regard 
this work as possessing an enduring value, he might acquire 
for himself some real and lasting credit by undertaking to 
complete it by the literary labour I have pointed out. There 
is nothing quixotic in the suggestion, as it might be done quite 
gradually, and bit by bit ; if, for instance, the authors of a 
limited period, or even single works, were read through for 
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the desired end. Perhaps, at the very beginning of this work, 
a general view of the various treatises which are useful and 
commendable for the study of our legal system will be missed. 
It seems to me preferable to meet this really important want 
by separate bibliographical writinp ; just as the historical 
connection of our law sources, their manuscripts and editions, 
is better accomphshed in books of legal history than in the 
introduction of a legal system, where the foundation and the 
connection required for a satisfactory treatise of this kind are 
wanting. 

' The materials for the present work have been gradually 
collected and elaborated in lectures which the author has de- 
Uvered on the Eoman law since the beginning of the century. 
But in the form in which it is here presented, it is an entirely 
new work, for which these lectures could only be used as a 
preparation. For prelections are intended for the unlearned : 
to them they are intended to make known new and unknown 
subjects, by seeking to bring this information into connection 
with the existing knowledge and general intellectual develop- 
ment of the audience. The writer, on the other hand, labours 
for the learned ; he presupposes that his readers are acquainted 
with the science in its present form ; he connects what he has 
to communicate with this knowledge, summons them to review 
along with him the ideas they already possess, in order that 
they may sift, confirm, extend them. Undeniable as this 
distinction is between the two forms of conveying instruction, 
transitions from the one to the other are at times not merely 
conceivable, but unobjectionable. The writer himself may at 
times so use his materials as to go back imperceptibly with his 
reader to the beginnings of scientific ideas, and make them rise 
up, as it were, afresh before his eyes. Such a method will 
often do good service in correcting ideas and principles which 
have been arbitrarily used and distorted ; and an author will 
have a special inclination and capacity for it who has frequently 
had occasion to treat in lectures of the subject of his literary 
labours. — The plan of the work in its present shape was 
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first sketched in spring 1835 ; in autumn of the same year 
its execution was begun; and when the printing of it w^ 
commenced, the four chapters of the first Book and the rX, 
three chapters of the second Book were finbhed. 

'Now, when I send forth this work, I cannot repress the 
thought of the destiny which awaits it. It will encounter 
good and evil like every human effort and work. Very 
many will tell me how defective it is; but none can see 
its defects more fully or feel them more deeply than I do. 
Now, when a considerable portion lies before me completed, 
I might wish that much of it had been more exhaustive, 
plainer, and therefore different. Should such a knowledge 
paralyze the courage which every extensive enterprise requires 1 
Even along with such a self-consciousness, we may rest satis- 
fied with the reflection, that the truth is furthered, not merely 
as we ourselves know it and utter it, but also by our pointing 
out and paving the way to it, by our settling the questions 
and problems on the solution of which all success depends ; for 
we help others to reach the goal which we are not permitted 
to attain. Thus, I am now satisfied with the consciousness 
that this work may contain fruitful seeds of truth, which shall 
perhaps find in others their full development, and bear rich 
fruit. If, then, in the presence of this full and rich fructifi- 
cation, the present work, which contained its germ, falls into 
the background, nay, is forgotten, it matters little. The in- 
dividual work is as transient as the individual man in his 
visible form ; but imperishable is the thought that ever waxes 
through the life of individuals, — the thought that unites all of 
us who labour with zeal and love into a greater and enduring 
community, and in which even the meanest contribution of 
the individual finds its permanent place.' 

The subject of Savigny's System is the Soman private law, 
as it exists in modem times, and forms the largest portion of 
the common law of Germany and other countries of the Euro- 
pean Continent. He begins with an inquiry into its sources, 
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which involves a preliminary investigation into the sources of 
law in general. 

The proper objects of law are rights/ which appear in a 
visible form when they are disputed^ and when a judicial 
sentence recognises their existence and defines their extent. 
This, however, is but an accidental form which they assume, 
and their real existence is in the relation of righty or, as it is 
perhaps less accurately translated in the following pages, the 
legal relation (Rechtsverhaltniss). This conception is entirely 
foreign to the English mind, and it is therefore necessary to 
attempt an explanation. Savigny^ defines the legal relation 
as ' a relation of person to person determined by a rule of law, 
this rule of law assigning to each individual a sphere or terri- 
tory within which his will is supreme and independent of the 
will of other persons.' In another passage,' the nature of the 
legal relation is illustrated by an example. 'The celebrated 
i. Frater a fratre^ deals with the following case: Two brothers 
are subject to the paternal power. The one lends to the other 
a sum of money, which the borrower repays after the father's 
death. The question arises. Whether he can reclaim the money 
as having been paid in error. The only question for the judge 
to determine here, is whether there is any ground for the 
condictio indebiti; but in order to do this, he must take a com- 
prehensive view of the whole legal relation. Its particular 
elements are, the paternal power over both brothers, a loan 
by the one to the other, a peculium which the debtor had re- 
ceived from the father. This complex legal relation has gradu- 
ally developed itself by the father's death, the succession to him, 
the repayment of the loan. From these various elements the 
decision required of the judge is to be derived.' 

* Legal relations,' says Puchta,* *are relations of men to 

1 Savigny, System, § 4 ; cf. Stair, i. 1, 22. 
« System, § 62. 

• System, § 4. 

* Dig. xii. 6, 88. 

» PandekUn, § 29. 



IKTRODUCTION. xxxiii 

each other, which are to he regarded as emanations from legal 
freedom, — from that freedom which belongs to the will as 
such, and irrespective of moral qaalification or limitation ; in 
a word, relations in which men are in the position of per- 
sons.^ The activity of the moral will consists in a determina- 
tion for good or evil, — ^that of the legal will, i.e. the activity of 
the person as such, in subjecting to itself external objects. 
The result of this subjection, so far as it is an emanation from 
the legal freedom, and therefore is in conformity with legal 
rules, is a legal power over such an object — a right in it be- 
lon^g to the person. These rights constitute the substance 
or kernel of legal relations. Legal relations are complexes 
of rights which arise in the intercourse of persons in their 
relations to and action upon one another ; and the legal de- 
termination and analysis of these relations consists in ascer- 
taining the rights comprised in them, and in defining their 
effects and modifications in this connection.' 

In many passages it will be found that the word Kechts- 
verhaltniss may practically be rendered by the English word 
*case.* When I have so translated it, however, the phrase 
^ legal relation ' is added in parentheses ; for it cannot bo said 
that in any use of the word * case ' it really includes the 
whole meaning of Rechtsverhaltniss. A * case,' in the familiar 
language of lawyers, is a combination of facts as they have 
occurred in actual life, which raises a question of conflicting 
right^ and which is laid by the parties concerned before a 
court of law for its decision. The phrase has of late years 
been technically appropriated to a particular form in which 
such a question is laid before the judge. In a still more fre- 
quent use of the word, it means a reported judgment of a 
tribunal upon a question of right stated and argued before it, 
and therefore embraces within its signification both a series 

1 ^ Penonality is the sabjcctive capability of a legal will, of a legal 
power ; the capacity for rights ; the quality whereby a man is the subject 
of juridical lelatioDs/ — Puchta, S 22. 



xxxiv INTRODUCTION. 

or complex of facts, and the exposition of the law which 
governs the relation arising oat of them. ^ Case ' is thas by 
no means an English equivalent for ^ legal relation ' in every 
application and every shade of meaning. I only mean to 
point out, that when we say, for example, ^ This case differs 
from that of B. v C, where the element of C.'s bankraptcy 
was added to the other circumstances which occur here/ a 
German might appropriately say, ^ that the legal relation was 
not the same, having been further developed by the bank- 
ruptcy,' etc. 

Savigny^ says, after giving the definition above cited: 
^ Thus every legal relation consists of two elements : first, the 
matter or substance, i.e, the relation itself ; secondly, the legal 
determination or regulation of this matter. The former may 
be regarded as its material element — the simple facts ; the 
second, as the formal element — ^that by which the facts are 
endowed with a legal form and significance.' He does not 
further analyze the material composition of the legal relation ; 
but he would probably have stated these to be the subjects, or 
parties interested, the object, and the facts in which the rela- 
tion of the parties to this object has originated. 

The positive law which governs legal relations does not 
exist merely in detached and unconnected rules. As particular 
rights are actually presented to us in their organic connection 
in the legal relation, so the rules of law have a deeper foun- 
dation in the legal institution (Rechtsinstitut), Uhe organic 
nature of which is manifested as well in the living connection 
of its constituent parts as in its progressive development .... 
Each element of every legal relation is subject to a corre- 
sponding legal institution as its type, and is governed by it 
in the same way as the particular judgment by the rule of 
law.' Thus, in the example formerly given, the legal institu- 
tions relating to the various elements of the legal relation are 
the acquisition by the father through his children ; the ancient 

^ SysUm, § 52. 
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peculium^ and, in particular, the deductio connected with it ; 
the transmission of obligations to heirs ; conf asion of debts 
and credits ; the condictb indebitV ^ Between the legal rela- 
tion and the legal institution this distinction is observable, that 
while the former is presented to us by the events of life in its 
actual construction and intricacy, the latter may be, in the 
first instance, separately constructed, and afterwards combined 
at pleasure. 

Having explained these two fundamental ideas, which are 
equally available for every theory of law, Savigny proceeds 
to state his own views as to the origin of law. Upon these 
views, or upon the plan of the earlier part of the System^ it 
would be out of place to dwell in detail. It is sufficient for 
our purpose to say, that it is the fundamental principle of his 
philosophy, that law grows with the life of the nation, and is 
inseparable from it. In primitive times, as now, every sen- 
tence of the judge was called forth by a specific outward 
relation, a particular conflict of interests. It arose from a 
certain series of facts resulting in a collision of individual 
claims ; but that collision was adjudicated upon according to 
an existing rule or Institution. It is true that these rules 
could not be expressed* in any form of words, and that the 
sentences of early rulers recommended themselves to their 
narrow public by their conformity to an unconscious sense 
of law in the mind of the nation. The concrete precedes 
the abstract; and as yet judges gave no reasons for their 
decisions.' 

The first step in the development of law depended on the 
increasing self-consciousness that accompanies increasing civi- 
lisation. ^ In order to have the conception of law,' says Hegel, 
* a nation must be educated to think, and must no longer stop 
short at that which is merely sensible ; it must fit on to out- 

1 System, § 6. 

• ' Principes erant quasi animate leges,' says an old writer. ' Populi 
nullis legibos tenebantur ; arbitria principum pro legibiis erant' — Justin, 
in 5L Aug. de civ. Dei, iv. 6. 
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ward objects the form of generality, and must be conscioosly 
striving after something universal.' Hence Savigny places 
the origin of law, properly so called, in the consciousness (con- 
science) of nations. It is the simplest truth taught by the 
history of law, that its development has been in proportion to 
the wants of society, its rules widening, and its details becom- 
ing more numerous with the growth of wealth and population, 
and with the multiplication within each community of the 
occasions and the means of intercourse between different places 
and individuals. Law is thus in a state of perpetual growth ; 
and the main and most influential condition of this growth is 
its generation within a community held together by a common 
spirit and common traditions. The character and whole out- 
ward circumstances of the nation in which it springs up, de- 
termine in a very great degree the nature and peculiarities of 
each system of law ; and the rapidity of its growth, and the 
promptitude with which it is adapted to the necessities and 
opinions of those who live under it, are in some proportion to 
the perfection of the national organization. The state is the 
organ of the growth of law within the nation. As a family 
expands into a nation, the rudimental forms of law and of the 
state (which is itself the highest pr6duction of the spirit of 
law) are developed simultaneously, and go on to more perfec- 
tion as the nation advances. In short, the birth of society 
and of law is one. Vbi societas ibi jus est 

The assumption that law is law only as it originates in 
man's formally .expressed will, is directly at variance with the 
fact, that wherever a legal question arises, a rule for its decision 
exists, and has not to be sought out or made for the first time. 
This necessary existence of law, anterior to every possible case 
which can call for its application, entitles it to the name and 
character of positive law. And it is now a somewhat trite 
proposition, that the earliest form of positive law within the 
state is the somewhat vague and indeterminate mass known as 
common law, and which assumes a visible but not always a 
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very consistent or intelligible form, as ^case-law.' It first 
appeared in the form of usage, which is not, in the first in- 
stance, a maker of law, but only its origin and mark. In 
process of time it became difiicult to descry, in the multitude 
of decisions and the variety of customs, the original idea of 
justice from which they derived their authority. The violence 
of ruling castes, and the tendency to adhere to old use and 
wont, when their meaning was forgotten and their utility lost, 
gradually corrupted and obscured the positive law. Then, in 
the municipal law, codes, or at least regular systems of legis- 
lation, were introduced, and the assisting influences of equity 
and scientific jurisprudence were called into constant and 
powerful operation. 

These three — national or consuetudinary law, legislation, 
scientific law or jurisprudence — are the originating causes of 
law, — the sources of law in general. 

In the third chapter of the first Book (§17 sqq.) Savigny 
proceeds to apply his general doctrine of the law sources to 
the Soman law, and to show the position which legislation, 
custom, and jurisprudence assume in that system as law 
sources (Bechtsquellen). This chapter embraces a valuable 
exposition of the rules to be observed in the interpretation of 
statutory law. 

The second Book of the System (§ 52) opens with a classi- 
fication of the various kinds of possible legal relations, and the 
relative legal institutions or sets of rules. This results in the 
division of the System into four main divisions, — ^the Law of 
Things, embracing property, both in moveables and immove- 
ables 5 the Law of Obligations ; the Law of the Family, pure 
and applied ; and the Law of Succession. Instead, however, of 
entering at once on the exposition of these various departments, 
the author finds himself in the midst of a ' general part ' of the 
System^ which is not, as in some treatises, a mere receptacle 
for legal institutions which cannot be fitted into a convenient 
place in the System itself. In a comprehensive survey of the 
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legal institutions he finds many subjects which recur, possibly 
with some modifications, in each. ^ Among these/ he says, 
^ are, first of all, the subjects of rights, i.e. the persons interested 
in them, and, in particular, their capacity for rights ; then the 
origin and the extinction of legal relations; finally, the protection 
of rights from violation, and the consequent modifications of the 
rights themselves. Not merely for the sake of avoiding repe- 
tition, but in order to obtain a more perfect knowledge of the 
common element which exists in all these portions of the legal 
institutions, Savigny places his exposition of these subjects, 
which are common to all, before that of the particular depart- 
ments. Accordingly, the second chapter of the second Book 
treats of persons as the subjects of the legal relations. It has 
to do with the capacity of persons to have rights, not with 
their capacity to act, i.e. to acquire or lose rights. It forms an 
exhaustive treatise on the person, in its legal sense, from the 
beginning of capacity for rights at birth until its termination 
by death, with all its limitations and modifications in respect of 
freedom, political rights, dependence arising from the family 
relations, and other causes of less extensive operation. This 
chapter includes a full discussion of the nature of juridical 
persons (corporations, 6tc.). 

The third chapter is entitled, * Of the Origin and Extinc- 
tion of Legal Relations.' The beginning and the end of legal 
relations are determined by ^MridtcaZ/ac^s.^ To these the law 
attaches the acquisition or the loss of a right, and the con- 
stitution or dissolution of a legal relation. Such a fact may 

^ * The German jurisiischy which is formed from the low Latin word 
jurista, with a Gothic affix in isch, is not translateable by legal or lawful or 
rightful, but denotes a legality arising out of positiye law, out of the jus 
proprium ipsius civitatis. See Hugo^s Lehrbuch eines civUistischen CursuSy 
B. 1, p. 14, 8th ed. In English we do not distinguish between an act 
which is lawful, from having a definite legal character attached to it, and 
an act which is lawful, from being simply not contrary to law/ — Sir E. 
Perry's Transl. of Savigny On Possession^ p. 2, note. :, Sir E. Perry accord- 
ingly appropriates the term juridical to the former meaning, as has also 
been done in this Tolome. 
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consist either in an event or in a hnman action, whether the 
action of a person who acquires a right, or of one who be- 
comes subject to an obligation in favour of another. Pre- 
liminary to the consideration of the various kinds of juridical 
facts (which occupies the third and fourth volumes of the 
System)^ are discussions of the personal conditions of the 
capacity to act, such as nonage, insanity, interdiction ; of the 
exclusion of freedom in juridical acts^ (which form the largest 
class of juridical facts) by force and error ; of their voluntary 
limitation by the condition, modusy dies. The fourth volume 
includes an exhaustive discussion of ' donation,' which is often 
ranked as a special juridical act, such as sale or loan, but has 
in truth, like contract, a general character, which may be as- 
sumed by the most different kinds of juridical acts. 

The fourth chapter of the second Book, which commences 
with the fifth volume, treats of the violation of rights in general, 
and the remedies for this violation ; that is, of the law of actions 
and exceptions, with the judicial sentence, its effects and its 
surrogates (judicial confession and reference to oath), and a full 
exposition of the doctrine of Restitutio in integrum. The sixth, 
seventh, and eighth volumes of the St/stem^ which comprise the 
fourth chapter of this Book, were published in 1847 and 1848, 
after an interruption of six years ; and they bring us down to 
the subject with which we are here engaged. The Author's pre- 
face to this volume explains how it was that the great plan 
nnfolded at the commencement of the work was not to be ful- 
filled. Of the portion of it which in 1849 Savigny still hoped 
to accomplish, only two volumes, containing the introductory 
sections of the Law of Obligations, were published in 1851. 

^ Jnnstisclie HaDdluiigen= Acts haying a legal effect : (1) Purposely = 
Sechtsgeschafte, or Willenserklanmgen (juridical acts, declarations of in- 
tention) ; (2) Independently of the purpose of the actor, and that either, 
(a) in Reditsgeschiifte, so far as they have results beyond those in the 
view of the actor, or (6) in unpermitted acts, delicts, violations of right, in 
which the result is always independent of the intention of the actor. See 
Pnchta, Pand. § 49 ; Sayigny's Systemy § 104, etc. 
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He died in 1861. The English reader who desires to know 
more of his writings and of his life is referred for a specimen 
of the former to the treatise on Possession, excellently trans- 
lated by Sir Erskine Perry, and to a paper in the Law Magor 
ztne and Law Review for May 1863, which was written by the 
Translator of this volume, and was almost entirely taken from 
a short memoir by his accomplished pupil and affectionate 
friend. Professor Rudorff.^ 

It was the Editor^s hope at one time to offer this translation 
to the public in a more perfect state, and with a more complete 
apparatus of notes and references to British and American 
law than it now possesses. But he was prevented by various 
circumstances from accomplishing his original project. Re- 
cently, however, he has been urged by many admirers of 
Savigny,* and encouraged by the increasing appreciation of his 
genius which is manifested in various quarters, to publish the 
translation nearly as it was written six years ago, with a few 
notes which appeared likely to be convenient to the reader. 
He makes no pretension to profound or extensive acquaintance 
with German legal literature ; and his only endeavour has been 
to make the Author intelligible to the student and useful to the 
practical lawyer. 

The latter chapter of this volume treats of a subject, the 
retroactive effect of new laws, which has never in this country 
been brought into connection with private international law. 
It was for the sake of the latter subject only that the transla- 

* Friedrich Carl von Savigny : sein Wesen und Wirlcen, Von Professor 
Budorjff. Weimar 1862. This acknowledgment was inadyertentlj omitted 
in the Law Magazine, 

' Among these the names of Professors Lorimer and Muirhead, of 
the University of Edinburgh, and of Mr. Eraser (whose recommenda- 
tion to translate Savigny, in the recent edition of his learned work on 
The Law of Parent and Child, ought to produce more fruit than this 
small volume), cannot be omitted. To many other professional brethren 
the Translator is indebted for much valuable suggestion, encouragement, 
and aid. 
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lion was undertaken ; but, irrespective of the importance of the 
doctrines explained in the latter half of the volume, it would 
have been inexpedient to divide it. These doctrines deserve 
the attentive consideration both of the jurist and the legislator ; 
and though they are here given almost without commentary or 
reference to our native authorities, the Editor diay perhaps be 
allowed on another occasion to illustrate, more fully than he has 
done, Savigny's doctrines on both the subjects embraced in this 
volume. 

8, Fettes Row, Edinburgh, 
December 26, 1868. 



ADDENDA ET CORKIGENDA. 



Page 106, line 11, /or 'regret,' read * reject.' 

Page 16, Note 8. The following cases may be referred to on the sab- 
ject of this note : Barber v Lamby 6 Jur. N. S. 981, 8 C. B. N. S. 95 ; 
Papayanni v Russian Steam Navigation Co,^ 9 Jur, N. S. 1160 (P. C.) ; The 
Lacanioj 82 L. J. Adm. 11 (P. C.) ; Gladstone y Ottoman Bank, 82 L. J. 
Ch.228. 



The Aathor*8 footnotes are indicated by letters, those of the Translator by 
numbers, or, where they are oontiniiations of the Anthor^s notes, by being 
enclosed in parentheses, thus [ ]. 



PREFACE. 



This eighth volume differs materially in the nature of its 
contents from those which precede. In the first place, the 
influence of the Roman law is much less conspicuous than in 
the subjects that have hitherto occupied us. Moreover, the 
theory here presented is, in comparison with others, merely in 
a state of growth, incomplete and unfinished. Nor is this to 
be understood as a mere personal confession of an author, who 
feels his own powers insufficient to overcome the difficulties of 
the subject : it is a conviction arising from the consideration of 
the peculiar nature of the subject itself, of which we are now 
to give a more exact account. 

In this branch of our treatise, and especially in its first 
half (chap, i.), the opinions of writers, as well as the judg- 
ments of tribunals, have hitherto been wildly confused and 
conflicting: Germans, Frenchmen, English, and Americans, 
often stand in marked opposition to one another;^ but all 
agree in evincing the most lively interest in the questions which 
it embraces, in an effort after approximation and agreement, 
such as is found in no other department of jurisprudence. It 
may be said that this branch of jurisprudence is already the 
common property of civilised nations, not because they possess 
certain and universally admitted principles, but because they 
all share in the scientific investigations that tend to the esta- 
blishment of such principles. A remarkable picture of this 

^ See per Porter, J., in Saul v His Creditors, 17 Martin (Louisiana), 
B. 695, 596, cited by Story, § 28, and 4 Phillimore 745. 

A 
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imperfect but hopeful state of things is presented in the excel- 
lent work of Story, which is also extremely useful, as a rich 
collection of materials, for every inquirer. 

But it is not merely the spectacle of the development and 
formation of the juridical theory that is here so attractive and 
so stimulating : it is still more the noble prospect of a com- 
munity of legal convictions and legal life, working out a 
universal practice. 

Let us contemplate, in particular, the position of this branch 
of jurisprudence in regard to the controversies and parties of 
the most recent times. 

The frequent antagonism of Germanists and Romanists^ 
appears in this province less than elsewhere. In the most 
important questions the German jurists have generally attained 
to great unanimity, undisturbed by those controversies which 
often break out to the detriment of science. The Koman law 
operates by immediate positive rules less than in other de- 
partments. But the most exact acquaintance with it is here 
especially necessary, because the opinions of authors and of 
tribunals have in a great measure been determined, often un- 
consciously, by views true or false of Eoman ideas and maxims. 

Moreover, if it be one of the prevailing tendencies of these 
times, to bring into marked prominence the principle of nation- 

^ Ab the names imply, these were jurists who contended for the pre- 
dominance, in the German law of the future, of the native and of the Roman 
elements of the law respectively. The controversy was quite distinct from 
that earlier one between the historical and non-historical schools ; but it 
arose very much out of the clearer views of the nature of national law 
promulgated by the former, especially by Savigny, combined with the 
reaction against the dry and barren methods of the civilians of the seven- 
teenth and eighteenth centuries, and the general resurrection of national 
life, dating from the commencement of the present century. Savigny 
himself, though his life was devoted to the study of the Roman law, would 
probably be ranked in this controversy as a Germanist ; at least he would 
not have arrogated for the Roman law an undue dominion over the indi- 
genous elements of the law of Germany. See System^ Pref . vol. i. p. xv. 
See, for information as to modem legal schools and controversies in Ger- 
many, Bluntschli, die Neveren ReclUschulen der DeiUschen Juristen, Zurich 
1862. 
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alitj, this tendency cannot find a place in a science which by 
its very nature aims at confounding national distinctions in a 
recognised community of different nations. 

Thus we discover, on the one side, the noblest prospects for 
the future, and, on the other, the impossibility of obtaining as 
yet a complete solution of our problem, even irrespective of the 
personal ability of the individual labourer. The consideration 
of such a position may inspire as much courage as modesty. 
The writer must hold it an honour if he succeed m promotmg 
the progress of the science by establishing some of its true 
principles, even although his work should one day be remem- 
bered only as a single preparatory step in its development. 

Former writers appear to have specially erred in treating 
separately of the two subjects which in this volume appear in 
connection, — the local limits, and the limits in time, of the 
authority of the rules of law. The author thought himself 
bound to remedy this defect by combining the two parts of the 
subject, not only by placing them in external juxtaposition — 
which alone is not enough, and has often before been attempted 
without adequate results in the short outlines of elementary 
books, — but by investigating and explaining the intimate con- 
nection of the principles which govern both parts of the subject. 



With the present volume, the general part of the system, 
the scope of which was explained at the commencement (i. § 
58), is brought to a close. According to the summary prefixed 
to the first volume, the three first books, which contain this 
general portion, should have been immediately followed, in a 
continuous series of volumes, by the special portion, to which 
the following tides were assigned : — 

Fourth Book : Law of Things. 

Fifth Book : Law of Obligations. 

Sixth Book : Family Law (Domestic Relations). 

Seventh Book : Succession. 
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A long interruption, occasioned by accidental circumstances, 
has, however, made the completion of the whole still more un- 
likely than it was at first. By this consideration I have been 
led to make the following alteration in the outward arrange- 
ment of the work, which must not be attributed to any change 
of opinion as to the fitness, in all essential points, of the plan 
itself. 

I now regard the eight volumes already published as a 
complete and independent work, so that the title of each volume 
is to be supplemented in thought by the words, General Part. 

The special part will not now be* titled, as a continuation of 
the general, with a progressive numeration of the volumes, but 
will consist of separate works, among which the law of obliga- 
tions (not, as was originally proposed, the law of things) will 
have the first place. These separate works will therefore take 
the form of monographs, but will not possess the essential 
character of such writings (i. p. 39) ; and they will be com- 
posed in precisely the same way as if the change of the original 
plan just indicated had not taken place. 

Written in July 1849. 



AUTHORITY OF THE RULES OF LAW OVER 

THE LEGAL RELATIONS. 



Sect. I.— (§ 344.) 

INTRODUCTORY. 

It was the object of the first book of this System of Law to 
exhibit the law sources/ that is to say, the originating causes 
of the rules of law; of the second, to explain the general 
nature of the legal relations^ which are governed by those 
rules. It still remains, under the general portion of the system, 
to determine the connection which exists between rules of law 
and legal relations, — a connection which appears, from one side, 
as the dominion of these rules over the legal relations; from the 
other, as the subordination of the legal relations to them. 

In order, however, that this important and diflScult part of 
our task may from the first be clearly apprehended, it is neces- 
sary to fix exactly in what sense this connection (dominion, 
subjection) is to be understood (a). 

It is the function of the rules of law to govern legal rela- 
tions. But what is the extent or sphere of their authority ? 
what legal relations (cases) are brought under their control ? 
The force and import of this question becomes apparent when 
we contemplate the nature of positive law, which does not 
happen to be one and the same all over the world, but varies 

^ These terms are explained in the Introduction. 

(a) The basis of the present inquiry, and the explanation of the general 
terms here employed, will be found in vol. i. §§ 4-9, 15. [See Introduc- 
tion. The reader is here reminded that * legal relation ' {Rechtsverhaltniss) 
may often, though not always, be rendered, and in this translation some- 
times is rendered, by the word ^ case. ^3 
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with each nation and state; being derived in every community, 
partly from principles common to mankind, and partly from 
the operation of special agencies. It is this diversity of positive 
laws which makes it necessary to mark off for each, in sharp 
outline, the area of its authority, to fix the limits of different 
positive laws in respect to one another. Only by such demar- 
cation does it become possible to decide all the conceivable 
questions arising from the conflict of different systems of posi- 
tive law in reference to the decision of a given case. 

The converse mode of procedure may also be followed, in 
order to the solution of such questions. When a legal relation 
presents itself for adjudication, we seek for a rule of law to 
which it is subject, and in accordance with which it is to be 
decided; and since we have to choose between several rules 
belonging to different positive systems, we come back to the 
sphere of action marked off for each, and to conflicts resulting 
from such limitation. The two modes of procedure differ only 
in the points from which they start. The question itself is 
the same, and the solution cannot turn out differently in the 
two cases. 

Most writers on this subject beginning with the question of 
conflicts or collisions, deal with these as the only problems re- 
quiring solution. No satisfactory results can arise from this 
method of procedure. The natural sequence of thought is 
rather the following. As to the rules of law, the question is, 
what legal relations do they affect? As to legal relations, to 
what rules of law are they subject? Within what limits 
certain rules of law operate, — how far the province of each 
extends, — and when they come into collision, are, in their 
very nature, secondary and subordinate questions (6). 

Besides the inquiry as to the bounds of each system of 
positive law, there arises another distinct yet analogous ques- 
tion. Hitherto we have regarded the rules of law as fixed, with- 
out taking into account the possibility of changes occurring in 
the course of time. Yet it is of the essence of positive law not 
to remain stationary, but to be in continual progress and de- 

(6) Wachter, ii. 84, justly obsenres that many writers, by separating 
the question as to the application of laws from that as to collisions, are 
led to give contradictory answers to two identical questions. [See Note A 
at end of section.] 
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velopment (e) ; and hence aecolar variation is one of its recog- 
nised characteristics. Moreoyeri every case (legal relation) that 
occurs for decision necessarily originates in juridical facts (d), 
which are connected with a past more or less distant. But as 
the positive law may have undergone changes in the interval 
between the origin of the legal relation and the present time, it 
must be determined from what point of time we are to take the 
rule which governs the legal relation. 

Here, then, is another sort of limitation of the authority of 
the rules of law, and another kind of possible conflicts, not less 
important and difficult than the limits and conflicts before con- 
templated. In the former case the rules of law were regarded 
as simultaneous, stationary, steady; in this latter tliey are 
regarded as not simultaneous, varying by progression, succes- 
sive. For the sake of brevity and uniformity, I will use the 
following expressions : 

Local Limits {Oertliche Grdnzen) of the authority of Bules 

of Law. 
Limits in Time {Zeitliche Grdnzen) of Rules of Law. 
The second of these terms needs no explanation. The flrst 
can be vindicated only in the course of the following inquiry. 

The subject of the present work is the Boman Law. Li 
what relation, then, does the Boman law stand to the questions 
here raised? We must allow that it has two very distinct 
relations. 

Li the first place, when the Boman law prevails in particular 
states and nations, and comes in contact with other positive 
laws, we must enter upon these questions, if we woild secure 
for it any practical value. This would be indispensable, even 
if the Boman jurists had never thought of these questions, 
and had never been occupied with them. But, secondly, the 
Somans have, in point of fact, dealt with this subject ; and we 



(c) See above, vol. i. § 7. [See Introduction.] 

h ~ ------ 



jt) See above, vol. iii. § 104. [* Juridical facts are the eventa by which 
the b^g^ning or the end of legal relations is effected* All juridical facts, 
therefore, have this in common, that they produce a change in the legal 
relations of particular persons.* — Savigny, supra, 1. c. The most important 
juridical facts which Savigny reviews in the third and fourth volumes of 
this Si/stem are successions (changes in the subject of the legal relation), 
Tolantary acts, declarations of wiU (t.e. voluntary acts inmiediately directed 
to the origination or the dissolution of a legal relation), contracts, dona- 
ti omt, facts depending on the lapse of periods of time.] 



8 LOCAL LIMITS AND LIMITS IN TIME 

must therefore investigate and verify their opinions. Although 
these opinions are to some extent one-sided and defective, so 
that we cannot always apply them as a matter of course even 
where we are justified in assuming the general authority of 
the Roman law, it is yet of great importance that we should 
be acquainted with them. It is so, because the doctrine of 
modem writers, and the practice connected with it, rest in great 
measure on the decisions of the Romans, though often on an 
erroneous apprehension of them ; and thus a right understand- 
ing and criticism of modem principles and practice is only 
possible after a thorough examination of the doctrines of the 
Roman law. 

The following inquiry, thus introduced, will have to establish 
in two chapters, (1) the local limits, (2) the limits in time, of 
the authority of rules of law over legal relations. 

In regard, however, to these twofold limits, it is to be ob- 
served, that a certain reciprocal action may take place between 
them. If ever two niles of law come into collision with one 
another in respect of time, so that it is necessary to determine 
the authority of the one or the other by settling the boundary 
between them, the occurrence of an alteration is always pre- 
supposed. Such a change may happen in two ways. 

It may be, first, in the rule of law. The simplest case is 
when the lawgiver, by enacting a new statute as to the given 
legal relation, alters the previous rule, and so makes new ob- 
jective law. 

But the change may also be in respect of the legal relation, 
if, the rule of law being unchanged, the facts which constitute, 
or are conditions of, the legal relation are altered. The capacity 
to act may serve as an example. This is judged of according 
to the law which prevails at the domicile of the person. If, 
then, this person change his domicile, the legal relation (case) 
may thereby be shifted under another rule of law ; and the 
question may arise, whether the capacity of acting is henceforth 
to be determined according to the law of the earlier or of the 
later domicile. 

It is evident that changes of the latter kind fall within the 
province of both sorts of collision. The local element, how- 
ever, is predominant ; and it is therefore proper and expedient 
to discuss all the relative questions in connection with the local 
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Kmits of authority, and therefore to comprehend them within 
the first chapter (e). 

Consequently, only changes of the first class — those which 
take place in the rule of law — remain for the investigation, in 
the second chapter, as to the limits in time of the authority 
of laws. 

Note A, p. 6. 

* That intercourse which trade has introduced, has given rise to 
nice questions of competition betwixt the laws of different nations, in 
which it is not always easy to determine by what law a contract is to 
be governed. Respectable authors have treated the question. A 
foreign writer of great reputation has given a treatise on the subject, 
which he calls " conflictus legum.^ He there treats some questions of 
nicety, but he has given his book a very wrong title : there can be 
no conflictus legum among civilised nations. A person may have a 
forum in different countries, and the same question may therefore fall 
to be determined in different states, but the decree will be the same 
in all of them ; if the judgments be different, some of them must be 
wrong. Though much has been said about comitas, it is an improper 
term ; there is no such thing as a decision from complaisance. Where 
judges determine by the law of another country, they do it exjustitia ; 
they are bound to do it. In questions of succession, for instance, 
England and Scotland have different laws ; but if a man dies intestate 
in Scotland, the English will not regard their own law, but ours, in 
deciding on his succession. They commit injustice if they determine 
by the English law. " What is the Scots law ?" ought to be the very 
first question that they ask ; if they do otherways, they do wrong. 
The judgment of English and Scots judges, in such a case, ought to 
be the same.' — Per Macqueen, J. C, in Watson v Renion (1791), Bell's 
8vo Ca. 106. See § 348, note C. The terms * Collision' and 'Conflict of 
Laws' assume * that the laws of different states always conflict with one 
another, when their application in a particular case comes into ques- 
tion ; whereas it is quite possible that they are all in perfect harmony, 
and all leave the decision to the same law and the same tribimal. . . . 
A collision of laws occiirs not merely by reason of the diversity of 
the laws, which in a particular case may possibly be applicable, but 
only when the laws of different states, differing in themselves, seek 
to subject a single relation each to its own authority.' — Bar, § 1, 

(c) The discussion of these questions occurs in § 365 (end of section), 
§§ 366-368, § 370 n., § 372. N. iii., § 379, N. 3. Under other subjecta this 
question does not occur, because in these the influence of the naturally 
mutable relation of fact is fixed to a definite point of time, and thus all 
poesibility of doubt is removed. So in Succession (§§ 374, 377), and in the 
rule locits regit actum (§ 381). 
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p. 7. The same writer objects to Savigny's phraseology, * local 
Ihnits,' on the ground that the very facts that certain laws follow tlie 
person everywhere, and that the laws of one state are often applied 
by the courts of another, are inconsistent with the term ; and that 
the phrase is still more unsatisfactory, as embracing discussions on 
domicile and nationality, the objects of which are simply to fix 
whether a particular person — without reference to local residence — 
belongs to one or to another state. Some modem German writers on 
private law (ThoL, EtnL in daa Deutsch. Priv.; Eichhom, D. Priv, § 
34) treat of this subject as * The Relation of the Law Sources* (Ver- 
haltniss der Rechtsquellen), — ^a term which is sufficiently accurate, 
except in the law of procedure. It cannot properly be used to in- 
clude questions as to the effect of foreign judgments (Bar, t^.). 



CHAPTER I. 

LOCAL LIMITS OF THE AUTHORITY OF THE RULES OF LAW 

OVER THE LEGAL RELATIONS. 

Summary. Sect. II. — (§ 345.) 

Authors (a). 

Bartolus in Codicerriy lib. i. C, de summa trin, (1, 1), 
Num. 13-51^ 

B. ARGENTRaEi, Comment, ad patrias Britonum Legesy ed. 
Oct, Antwerp 1664 f. The 218tli article of the Coiitume de 
Bretagne ordains that no one shall leave away from his legal 
heirs more than one-third of his immoveable property. There- 
upon arose the question, whether foreign immoveables should be 
included in this third ; and so, in the sixth gloss upon the said 
article, D'Argentre came to explain the whole doctrine of the 
collision of laws, of which he here treats, pp. 601-620. The 
author died in 1590, and his work did not appear till after his 
death (1608). 

Chr. Rodenburg, de Jure Conjugum. Traj. 1653. 4to. 
The prceliminaria, pp. 13-178, contain a detailed treatise on the 
collision of statutes. [This work is also printed at the end of 
Boullenois. See below.] 

P. VoETius, de Statutis eonimque concur su. Leodii 1700. 
4to (first at Amsterdam 1661). Only sections 4, 9, 10, 11 
relate to the collision of statutes. 

J. N. Hertius, de Collisione Legum. 1688. Com. et Opus- 
culoy vol. i. pp. 118-154. Only section 4 (§§ 1-74) relates to 
this subject. 

Ulb. Huber, de Cmflictu Legum in the Prcelect. ad Pand.j 
as appended to lib. i. tit. 3, de Legibus (§§ 1-15). 

J. VoETius, de Statutis. In the Commentary on the Pan- 

(a) For the sake of brevity, I mention the writers here enomerated in 
fature only by their names. 
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dects, after lib. i. tit. 4, de ConstiL Princy as Pars 2, de Statutis 

(§§ 1-22). 

L. BoULLENOiS, Traits de la PersonnaliU et de la Realiti des 
Loix^ etc. Paris 1776. 2 vols, in 4to. A French translation 
of the above-cited work of Rodenburg, with very extensive 
additions. 

D. Meieb, de Conflictu Legum Divers. Bremae 1810. 8vo. 

G. VON Struve, ueher das positive Rechtsgesetz in seiner 
Bezieliung auf rdumliche VerhdUnisse. Carlsmhe 1834. 8vo. 

Jos. Story, Comment, on the Confiict of Ijaws. Boston 
1834. Second edition, greatly enlarged, Boston 1841. 8vo. 

W. BuRGE, Commentaries on Colonial and Foreign Laws 
generally^ and in their conflict with each other^ and with the Law 
of England. London 1838. 4 vols. 

W. SonAEFFNER, Entwichelung des Internationalen Privai- 
rechts. Frankfort 1841. 8vo. 

Von Waeohter, ueber die Collision der Privatrechtsgesetze, 
Archiv. fUr Civilistische Praxisy vol. xxiv. pp. 230-311, vol. 
XXV. pp. 1-60, pp. 161-200, pp. 361-419— in all, 32 sections. 
1841, 1842. For shortness of citation, I indicate the portion 
contained in vol. xxiv. as I., that in vol. xxv. as II. 

Nio. Kocco, deW nso e autorita delle leggi delle due Sicilie 
considerate nelle relazioni con le persone e col territorio degli 
Stranieri. Napoli 1842. 8vo. 

Fcelix, du Droit International PrivSj second edition, Paris 
1847. 8vo. (First edition, 1843.) [Ed. Deraangeat, 1856.] 

[Bar, Das Internationale Privat- und Strafrecht. Hannover 
1862. 

Phillimore (Sir Robert), Commentaries upon International 
Law. Vol. iv. Private International Law or Comity. London 
1861. 

Westlake, Treatise on Private International Law^ or. The 
Conflict of LawSy with principal reference to its practice in the 
English and other Cognate Systems of Jurisprudence. Lond. 1858. 

Ejent's Commentaries on American Law. 

Considerable additions may be made to this list, by reference 
to the lists of authorities prefixed to Bar, Story, Burge, and 
Schaffner, and the voluminous notes of Sir B. Phillimore' s 
fourth volume.] 
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Every right presents itself in its primary aspect as a power 
belonging to the person (ft), and, accordingly, as a quality of 
that person ; and from this most direct and rudimentary stand- 
point we have to regard legal relations also as attributes of 
persons. In this way the question with which we are engaged 
would be viewed thus : Over what persons does each rulo of 
law extend its authority ? or, conversely (§ 344) : What are 
the laws to which a given person is subject ? 

The following consideration, however, must at onco convince 
us, that this statement of the question is not sufficient. In the 
region of the acquired rights (c), the individual extends liimself 
after the objects of these acquired rights ; and from this exten- 
sion arises at least the possibility of his entrance into the ter- 
ritory of a rule of law originally alien to him. This bare pos- 
sibility takes quite a new form, if we contemplate the nature 
of the objects of acquired rights. Among them we find, first 
of all, other persons^ of whom, again, each is subject to a par- 
ticular set of authoritative rules ; and as it is quite accidental, 
whether two persons connected in the same legal relation belong 
to the same or to different legal territories, there arises a now 
and very prolific source of collisions between the rules of law 
which govern legal relations. 

The following outline of the subjects of the rules of law 
will show in how many ways collisions may take place between 
the rules of different territories of positive law (d). Laws 
may have for their subject-matter : — 

I. Persons themselves, their capacity for rights and capacity 
for acting, or the conditions under which they can have 
rights and acquire rights. It is this class of the rules of 
law with which we started at the beginning of the section. 

Qi) See above, Book I. § 4. [See Introrluction. Some vmUitn bavi! 
therefore regarded the domicile of the person 2A the central principle rej^- 
lating aD questions of private international law. Eichliorn, JJeutMcfiejf 
Privatrecht, §§ 27, 36 ; Thibaut, Pamiektenrecht, § 38 (Lindley's Transl., 
p. 37); Goschen, Civilrecht, L p. 111. A peculiar form of thin thfjory 
is found in Mailher de Chassat, Traite den Statuts, 11, 53. Bee liar, 
§22.] 

(c) VoL L S 53. 

{d) This view is intended to serve onlj as a prdiminary abstract. It 
win be given more in detail htkrw (S 361> 
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II. Tlie Legal Relations. 

1. Bights to specific things. 

2. Obligations. 

3. Bights to a whole estate, as an ideal object of inde- 

finite extent (Succession). 

4. Family relations. 

From this summary, it is evident that the first and im- 
mediate object to which the rule of law applies is the person ; 
and while it is, in the first instance, the person in its general 
character, as the subject and centre of all rights, it is also the 
person, in so far as, by its free actions in the most numerous 
and most important cases, it produces, or helps to produce, the 
legal relations. 

But the person expands itself into artificial extensions of its 
being. It seeks to have dominion over things, and thus betakes 
itself to the place which these things occupy — possibly, there- 
fore, enters the territory of a foreign law. This takes place most 
distinctly in respect of immoveables, the site of which is not 
accidental and changeable ; but, in reality, it is not less true of 
things moveable. By means of obligations, a person seeks to 
control the actions of others, or to subject his own acts to an- 
other's will. He enters into particular forms of life by the 
family; and thus also in many ways, sometimes voluntarily, 
sometimes involuntarily, oversteps the limits of his original and 
purely personal rights. 

It follows, from these considerations, that the rule of law 
applicable to every given case is determined and bounded, first 
and chiefly, by the subjection of the person concerned to the law 
of a certain territory ; ^ but that, at the same time, there may be 
the most numerous and most important modifications, in con- 
sequence of the relation in which certain things or certain acts 
or relations of life stand towards the laws of other territories («). 

Our first task, then, will be to inquire what principles deter- 

^ More literally, " subjection to a certain legal territory," " stand 
towards other legal territories.*^ Rechtsgebiet = territory of a system of 
law, territorium legis ; GerichtBgebiet = territory of a court, territorium 
iudicis, 

. (e) With this is connected the distinction, which formerly prevailed 
very extensively, of statuta personalia^ realiay mixta ; of which we shall 
speak below (§ 361). 
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mine the general connection of a person with a particular 
legal territory. 



Sect. IH.— (§ 346.) 

RACE AND TERRITORIALITY AS GROUNDS OF THE SUBJECTION 
OF A PERSON TO A PARTICULAR POSITIVE LAW. 

In order to discover the connection by which a person is 
attached to a particnlar positive law by subjection to it, we 
mast remember that the positive law itself has its seat in the 
people as a great natural whole, or in an ethnical (volksmassig) 
subdivision of this whole. It is only another expression of the 
same truth, when we say that law has its seat in the state, or 
in a particular organic part of the state, because, as it is only 
in the state that the will of individuals is developed into a 
common will, it is there only that the nation has a realized 
existence (a). In pursuance of this general plan, we have then 
to determine more minutely how this whole is constituted, and 
how this unity is defined, within which the rules of law, as 
constituent parts of the positive law, have their seat. Thus we 
shall know by what tie individual persons are held together in 
the common possession of the same positive law. 

If we seek to solve this problem historically, we find two 
causes by which such community of positive law has hitherto 
been mainly fixed and defined: Nationality and Terri- 

TOBIALITT. 

I. Mace or Nationality y as the basis and limit of community 
of laws, has an entirely personal and invisible character. 
Although, by its very nature, it seems to exclude the arbitrary 
influence of choice, it is yet capable of extension by the free 
reception of individuals.^ 

Nationality appears in a greater extent as the ground and 
limit of legal community among wandering tribes, who have no 
fixed territory, as among the Germans in their nomadic era. 

(a) Cf. supra, vol. i. §§ 8, 9. 

^ Among the Gennan tribes referred to in the next paragraph, this 
seems to have been exceptional. Bar, § 3, p. 17. Gibbon, c. 88, vol. 
iv. p. 185 (ed. Bohn). See as to the Professio Legis: Savigny, Gesch. 
</. ic. i2. §§ 41, 42 ; Hegel, Gesch, d. StddUverfassung von Italien, i. p. 436, 
Leips. 1847. 
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Among them, however, even after their settlement on the old 
soil of the Roman empire, the same principle long retained its 
vitality in the system of personal laws, which were in force at 
the same time within the same state ; and among which, along 
with the laws of the Franks, Lombards, etc., the Roman law 
also appears as the permanent personal law of the original in- 
habitants of the new states foimded by conquest (b). 

In modem times' we find still existing in the Turkish 
empire^ the most complete example of this kind of community 
of laws. In the Christian states of Europe, a remnant of it has 
been longest preserved in the Jewish nation, the continuance of 
whose national law, and separate nationality itself, stands in 
connection with religion. But even this remnant is gradually 
vanishing away (c). 

Analogous, yet not entirely identical with the ground of 
community of laws just described, is that which arises from 
the political rank of certain classes of persons. It appears, in 
a very complete and lasting form among the Romans, in the 
classes of cives, latiniy peregriniy which again are connected 
with the systems of the jus civile and jus gentium (d). Yet, in 
regard to the subject with which alone we are here engaged, 
this distinction, in other respects very important, never obtained 
an influence which could be compared with that of nationality 
or territoriality. 

(h) Savigny, GeschichU (Us R. K im MiUelalier, voL i. c. 3, §§ 30-33 ; 

gfCoDtesquieu, Esprit des Loix, 1. 28, c. 2 ; Bar, § 3 ; Gibbon, c. 38 ; 
allam, Middle Ages, vol. L p. 144 seqq. ; Story, § 2.] 

* Sec Note A at end of section. 

* The Act 6 and 7 Vict. c. 94 regulates the exercise of Her Majesty's 
power and junsdiction which she has * by treaty, capitulation, grant, usage, 
sufferance, and other lawful means, within divers countries and places out 
of Her Majesty's dominions.' See Miltitz, Manuel des Consuls, London 
1839 ; Tuson's British ConsuTs Manual, p. 122 seqq., London 1856 ; Papers 
relating to the Jurisdiction of Consuls in the Levant, presented to Parliament, 
1846 ; Order in Council, Nov. 30, 1864 ; Abdy's ken{s International Law, 
c. 3 ; Comewall Lewis, On Foreign Jurisdiction and Extradition, London 
1859, p. 15 ; Ortolan, Regies International de la Mer, 1853, vol. i. p. 317 
seqq. ; Wheaton, International Law, Part ii. c. 2, p. 215 seqq. (ed. Law- 
rence, 1863) ; Phillimore, International Law, vol. i. p. 361 ; Maltass v 
MaUass, 3 Curt. 231, 1 Rob. 67 ; The Griefswald, Swa. Adm. 430. 

(c) In Prussia, e.g., as early as 1812, the * Judenedict,^ §§ 20, 21, esta- 
blished the common law of the other inhabitants as the rule for the Jews, 
and retained their peculiar national laws only in exceptional cases. [See 
Note B at end of section.] 

(d) Cf. supra, vol. i § 22 ; and Geschichte des R. R. im Mittelalter, vol. 
i.§l. 
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n. Country or Territoriality is the second very important 
and extensive principle which determines and limits the com- 
munity of positive law among individuals. It is distinguished 
from the preceding (nationality) by its less personal nature. 
It is connected with something outwardly cognisable, namely, 
the visible geographical frontiers ; and the influence of human 
choice on its application is more extensive and immediate than 
in nationality, where this influence is merely exceptional. 

This second source of community of laws has, in course of 
time, and with the advance of civilisation, more and more sup- 
planted the first (nationality).^ The more varied and more 
active intercourse between different nations, by which the 
rougher contrasts of nationalities were necessarily removed, 
chiefly contributed to this result. But the influence of Chris- 
tianity must, least of all, be overlooked, which, as a common 
bond of spiritual life embracing the most diverse nations, has 
thrown their characteristic differences more and more into the 
background. 

If we start from this second source of the community of law, 
the collision to which our attention must be constantly directed, 
relates to the heal difference of laws ; and our problem can now 
be stated, in all possible cases of collision, in the following 
question : 

What territorial law is applicable in any given case ? 

Here, then, is the reason why the contemporaneous limits of 
the rules of law have hitherto been called local limits (§ 344). 

Let us first endeavour to explain by example the meaning 
of collision or conflict between different local or territorial 
laws. At a particular place a lawsuit is to be decided as to the 
performance of a contract, or the ownership of a thing. But 
the contract was entered into at another place than that of the 
tribunal ; the thing in dispute is situated elsewhere, and not in 
the country of the court ; the two places have a different ter- 
ritorial law. Besides this, the parties to the cause may, in 
regard to their persons, belong to the place of the court, or 
both to a foreign place, or both to different places. Which of 
the different local laws with which the legal relation in dispute 
in any way comes in contact, is to be applied in the decision of 

* See Note C at end of section. 
B 
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the question ? That is the meaning of the question of collision 
in respect to territorial laws (e). 

Note A, p. 16. 

The ground of the modem exceptions to the principle of terri- 
toriality is thus stated by Lord Stowell : — * In the western parts of 
the world, ahcn merchants mix in the society of the natives ; access 
and intermixture are permitted, and they become incorporated to 
almost the full extent. But in the East, from the oldest times, an 
immiscible character has been kept up : foreigners are not admitted 
into the general mass of the society of the nation ; they continue 
strangers and sojourners, as all their fathers were — Doris amara auam 
non intermisctat undam,^ — The Indian Chiefs 3 Rob. 29. See Law- 
rence's Wheaton^ 219-230. Lord Brougham in Warrender v War- 
render, 2 S. and M*L. 204. Westlake (p. 131-147) treats of these 
exceptions under the title of ' The principle of the Law common to 
the Parties.* As to criminal law, see 6 and 7 Vict. c. 94 ; PhiUim. i. 
358, ii. 272, iv. 705 ; Sir G. C. Lewis, On Foreign Jurisdiction and 
Extradition, Lond. 1859; Bar, 512, 531. Englishmen settling in a 
newly discovered country, carry with them so mucb of the EngUsh 
law, * which is the birthright of every subject,' as is applicable to 
the circumstances. Blackst. Com, i. 108 ; Stephen's Com. L 104 ; 
Ruding v Smith, 2 Hagg. Cons. 371. It is an extension of this 
principle, that in Hindostan Hhe English law is the dominant law for 
all those inhabitants who belong to the European family of nations.' 
Maclean v CristaU, Perry's Or. Ca. 85 ; Mayor of Lyons v E. I. Co., 
1 Moore, P.O. 573 ; Adv.-Oen. of Bengal v JRanee Sumomoye, 2 Moore, 
P.O., N.S. 22. Till recently, in British India, it was only within the 
three capital cities that any lex loci existed ; and even there English 
law was applicable only under certain exceptions. Morley, Digest 
of Indian Cases, Introd. p. ix. seqq. ; First Report of Indian Law 
Commission, 1856, App. p. 187 seqq. Beyond the limits of cities 
*• there is not (1855) in actual operation any lex loci, any substantive 
civil law for the various classes of persons who have not — like the 
main portions of the population, namely, the Hindus and Moham- 
medans — special laws of their own, which the judicatories are re- 
quired to enforce.' — Second R^ort of Indian Law Com. 1856, p. 7; 
First Rep. of do., App. pp. 189, 200, 202, 223, etc. ; First Rep. of 
Com. appointed to prepare a Body of Substantive Law, 1864, App. p. 

(e) The question of the collision of laws also arises, no doubt, where the 
community of law is based on nationality, and needs a solution there as 
well as in the case of territorial laws. To enter more minutely on this 
phase would here be out of place, because it could only be touched on at 
present on account of its historical connection, and has no importance for 
modem law. Compare Savigny, Geschichte des R. R. im Mtttelalter, vol. 
L§40. 
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57 seqq. ; Morley, Litrod., especially pp. xxiL cUi. clxxxL It is only, 
however, in certain specified cases that Mohammedan and G on too 
law are authoritative. Lawsuits arising out of contracts are governed 
by * justice, equity, and good conscience,' upon which basis a system 
has been framed by the Sudder and Mofussil courts, which may bo 
regarded as an adaptation of the English law of contracts. S<wh v 
Lallah, 6 L.T., N.S. 767, P.C. Macpherson, Outlines of the Law of 
Contract in India^ Pref. (Lond. 1860). * According to this system, tlio 
judge is frequently obliged to investigate the obscure and doubtful 
customs of Armenians and Indian Portuguese ; and it is occasionally 
necessary to refer, for the decision of matters originating and termi- 
nating in India, to the systems of law prevalent in France, Holland, 
America, China, and every part of the world.' — Mr. Amos, in a minute 
appended to the Report of Indian Substantive Law Com, 1864, p. 68. 
The principle of personal laws was recognised by the laws of Menu, 
c viL V. 203; and was applied to India, nearly as it now exists or lately 
existed, in 1781, by 21 Geo. in. c. 70. See, in general. Mill, JJist, 
of British India, iv. 218, 374, et al. ; v. 351 se(iq., 376 seqq., etc. 
Strange, Hindu Law, Introd., Lond. 1830. Westminster Review, 
N.S., voL xxi. 1-30 (Jan. 1862). Morley, Administration of Justice 
m British India, Lond. 1858. CampbelPs Modem India, 464 seqq., 
529, 546 ; Lond. 1852. Kaye's Administration of East India Co,, 
318 seqq., 417 seqq. ; Lond. 1854. Money's Java, vol. ii. 1-121, 
Lend. 1861. Sleeman's Tour tlirough Oude, As to the law appli- 
cable to Parsees, see Perozeboye v Ardaseer Cursetjee, 10 Mof>re, I-'.C. 
375 ; Perry's Or. Ca. 57 ; 2 Morley's Anal. Dig. 335 ; Pajiers relai- 
ing to Parsees of Bombay in App. C. to Report of Com, for Subst. Law, 
1864, p. 77 seqq. British India is now passing out of the c^indition 
in which laws are personal, by the gradual enactment of a §*:rui» of 
<x>des. A penal code, prepared in 1837 by a commission of which 
Lord Macanlay was president, was enacted by Act XLV. of 1860 ; fi 
<x>de of civil procedure was enacted by Act viiL of 1859 ; and tlie law 
of saccefidon has been codified by Act x. of 1865. A4 Uf British suV/- 
jectfly etc, in Giina, see 6 and 7 Vict, a 80 ; Order in O/uncil, 13 
Jane 1853; Phillim. L 363; Wheaton, /. c; Tuson, Br. C*/iu, Man. 
176-275. 

N^'/TE B, p. 16* 

In England the eecksiastiftal court* have HXtitea^A an a&f/foakms 
jnrudicdoo in aseertaining the TaJiditj (d Jewkfa tSiaurrA!^*^ </>&' 
tracted in England by itwish laws ; as Uj which J>r. JyUfthifi^rV/fn^ m 
declinin^r » snsikr jun«dictk« at to Pairwre marriajr^ in li*4iak, *A^ 
merr^ {JPenoizdfCfye r Ardaseer Cvr*ei/ee. rvpray liiMX * th* r^rr tmaA 
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Stoweirs hesitation in the leading case of Lmdo y Belisario, 1 Hagg. 
Cons, 216. These scruples relate only to the jurisdiction of eccle- 
aiastical courts over marriages between persons not Christians, not to 
the applicability of the law. Cf. Goldsmid y. Bromer, 1 Hagg. Cons. 
824 ; Buding y Smith, 2 Hagg. Cons, 385 ; Moss y Smith, 1 Man. 
and Gr. 232 ; Goodman y Goodman, 4 Jur. N.S. 1220, and 5 Jur. 
902 ; Stephen, C<m. ii. 269, 422 ; Bum, Eccl Law, ii. 336 ; Roper, 
Husband and Wife (ed. Jacob), ii. 476 ; Bishop, On Marriage and 
Divorce, s. 185 seq. ; 6 and 7 Will iv. c. 85, § 2 ; 10 and 11 Vict. c. 
58. The canonists left the Jews in possession of their own marriage 
laws: <de anima Judsei non se impedit ecclesia.' Maranta, Spec. 
Aur., p. 8, s. 57 ; Friedberg, Das Becht d. Eheschliessung, p. 858 ; 
Covarruy. de Matr. ii. yi. 10, 7 ; Sanchez, yil 3, 6. As to mar- 
riages contracted by British colonists according to the rites and 
customs of the sayage tribes among which they settle, see Armitage 
V Armitage, L. R. 8, Eq. 843 ; Connolly v Woolrich, 11 Lower Can. 
Jur. 197, said to be appealed. 

Note C, p. 17. 

< A law which had distinct territorial limits was more or less 
strange to the ancient German tribes, whereas, with us, eyerything 
turns upon the fact that some action is performed, or some legal 
relation is realized, in a place where a certain law preyails. In the 
personality of the law there was a preference of that which is per- 
sonal, whereas with us there is a conflict of the territorial with the 
territorial ' — Schaeffner, § 7, citing Laferriere, Hist, du droit Franq. 
i. 210, for the proposition that this change was due to the feudal sys- 
tem. See Maine's Ancient Law, pp. 97, 103-112 ; Westlake, § 28 
seq., 149, 150, where this transition is shown to correspond in some 
sort with the transition from pure common law to legislation. ' When 
rights,' he says, * are considered as proceeding from an external en- 
actment by soyereign authority, the necessity, that in a yery artificial 
state of society each such authority shoidd haye definite geographical 
limits assigned to its actiyity, leads to the conception of private rights 
as dependent on the law of the place where they originate, since, at 
that place, the local sovereign alone can issue the commands which are 
requisite to create them.' Historically, the change from personal to 
territorial laws was conditioned by different causes in different parts 
of Europe. In Northern France, e.g., * the system of feudal depend- 
ence and fealty changed the nation from a mass of popular commu- 
nities into a mass of feudatories and yassals. As in the former, 
national common law (Volksrecht) prevailed, so in the latter, feudal 
law (Dienstrecht). This feudal law derived its substance, for the 
most part, from the old popular or common law; but it no longer 
distinguished according to race, for everybody was bom merely sub- 
ject to this or that feudal service, not to this or the other national 
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law. As in the north of France the Germanic law had been predo- 
minant, the law of the Cours dea Seigneurs was almost entirely foimded 
upon it, and the Roman law, already rare, because it had kept its 
ground only from the nationality of a few individuals, of necessity 
almost disappeared. The converse took place in the south of France, 
where the Roman blood was by far the more numerous. For the 
same reason the Roman law disappeared in Grermany, where, as late as 
the sixth and seventh centuries, it was the personal law of many inha- 
bitants of the countries on the Rhine.' — Savigny, GescL i. 152. ' In 
Italy (in the twelfth century) the old principle of the personal laws 
had never indeed been destroyed, but its application became more 
and more rare, and finally was entirely forgotten as the national con- 
nection was gradually relaxed. This was necessarily effected by the 
mere local intermixture of different nations, but still more by fre- 
quent fkmily connections, whereby national origin might often fall 
into oblivion, and always of course lost its importance. Most of all 
was this dissolution of the old tie of nationality promoted by the fact 
that a new bond, quite different from that of national descent, was 
attracting all attention to itself. In the civic union of the cities, men 
of all nations found themselves connected ; and the closer and the 
more important the tie which bound the citizens of Milan, of Bologna, 
etc, to one another, the more was the Roman or the Lombard origin 
of these citizens lost sight of.* — Savigny, Gesch, iiL 77. Spain was 
much earlier subject to a territorial law, the Visigothic law prohibit- 
ing the use of foreign laws in practice, under severe penalties. 
Savigny, Geach. ii. 76. Eichhom, Deutsche Staats und RechUgesch. i. 
§ 46, assigns to the latter cause — ^viz. the growth of municipal insti- 
tutions — the chief influence in the formation of the territorial system. 
Bar (p. 19 seq.) observes that both causes (feudality, and the growth 
of mimicipal institutions) contributed to the downfall of the personal 
system, but do not fully explain the transition to the territorial 
system. He points out how the theory of personal, real, and mixed 
statutes, in truth, grew out of the old personal laws, and how in the 
middle ages the subjection of all foreigners to territorial laws was 
very incomplete. Laws were obligatory only on subjects, and the 
question whether a statute was binding on a clerk was discussed on 
the same principles as the collision of territorial laws. 
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Sect. IV.— (§ 347.) 

CONFLICTING TERRITORIAL LAWS IN THE SAME STATE. 

The conflicting territorial laws, for the collision of which 
we have now to lay down rules (§ 346), may have twofold 
relations to another; and although the principles by which 
their application is determined remain always the same, yet this 
difference has the greatest influence upon the mode of applying 
these principles. 

Those territorial laws may be in force either in different 
districts of one and the same state, or in different independ- 
ent states. 

I. Different territorial laws within, one and the same state 
have been noticed in a former part of this work under the name 
of Particular Laws, in contradistinction to the common law of 
such a state ; and they may exist either in the form of positive 
statutes or in that of customs (a). 

They differ greatly in their historical origin, as well as in 
the limits assigned by it to their authority. The most important 
instances of such laws during the subsistence of the German 
empire, arose from the relation of the individual German 
states to the empire embracing them all ((). A similar state 
of matters existed within each particular state of the German 
empire, and even still existed after its dissolution. 

Such particular laws appear sometimes in entire provinces, 
sometimes in parts of provinces, sometimes, and. principally, in 
particular parishes (communes^ Gemeinden), They occur very 
frequently in townships (Stadtgebieten), — sometimes even in the 
separate local divisions of one and the same township (c). 

(a) See above, vol. i. §§ 8, 18, 21. 

(&) Vol. i. § 2. — A similar relation, yet not quite the same, existed 
among the little sovereign states composing the United Netherlands, 
which were not miited, like the German states, by a common supreme 
government and legislation. By the cases of collision which very often 
arose there, the jurists of Holland (Rodcnburg, P. Voet., J. Voet., Huber) 
were led to give great attention to this subject The relation of the free 
states of North America is similar. [The supreme court of the United 
States administers international law or comity as between the independent 
states of the union. Bank of Augusta v Earle, 13 Curt. 277, 284, 13 Pet. 
619. See below, p. 28, note 3.] 

(c) Thus e.g. there co-existed in Breslau, until 1st Jan. 1840, five 
different particular laws and observances in regard to succession, the 
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In lBrg<^r tracts of country (provinces, or parts of provinces), 
particular laws often arose from the fact that the district was 
formerly the territory of an independent state, or part of a 
different state from that with which it was afterwards incor- 
porated. 

In towns, special laws have often been enacted for the 
particular town, either by the sovereign, or by its own magis- 
trates with permission or ratification of the sovereign. 

We find this origin of particular municipal laws as far 
back as the time of the Roman empire, whose separate com- 
munities not only had the right of legislating for themselves 
before their union with the empire, but did not thereby entirely 
lose that right, although they were always subject to the new laws 
promulgated at Rome (d). It was entirely owing to these muni- 
cipal laws that the Roman jurists had occasion to direct their 
attention to the questions we are here considering («). They 
are contrasted, as particular laws, with the common law of 
Rome. Still more extensive and important were the municipal 
laws {Stadtrechte) which in the Middle Ages developed them- 
selves in almost every town of Italy, and which, as particular 
laws, were there contrasted, not with the Roman law only, 
but also with the Lombardic, both regarded as common laws (/). 
It was in connection with them that the technical term Statuta 
was first used; and it was afterwards transferred to other 
coantries ; and the doctrine of Statuta personalia^ realia^ mixta 
was added (§ 345 f.). 

Under the subject of collision of territorial laws within the 
same state, an attempt might perhaps be made to include the 
following case, which is really of quite a different nature, and 
does not fall within the present inquiry. In any state par- 
ticalar laws may occur in different gradation and subordination, 
from the narrowest local limits, in ever-increasing spheres of 
application, up to the common law of such a state. Here, too, 

property of spooaes, etc., the application of which was limitcl to certain 
territorial juriadictionB. Not onfreqoentlj the law yaried from boune to 
faoose ; and it even happened that one bouse wa« mtoated on the YarrAen 
of differeDt laws, to eacn of which, therefore, it belonged in part. Comp. 
the Law of 11th May 1839 (OeseUsammlung, 1839, p. 166.) 

(€0 SaTi^y, GeschichU des IL Him Mitulalter, voL L c 2. 

i^^ See abore. $ 344. 

(y) GeMdackU des k R. im yfUtelaUer, toL iiL {{ 42, 189 ; roL ii. 
§76. 
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we may speak of a collision^ inasmnch as at certain places 
each of these particular laws has in general practical authority ; 
and therefore it may be asked in a given case^ which of these, 
if they conflict, shall be the rule of decision. Here, however, 
the question of conflict, if the term is to be used at all, has a 
different meaning from that which it has in the case of par- 
ticular co-ordinate laws of the same state. These are inde- 
pendent of one another, and do not therefore stand in the 
relation of dependence and subordination. 

Where several laws are subordinate, one to another, the 
simple rule holds, that that law has dways the preference 
which has the narrowest sphere of application. The only 
exception to this rule is the case in which the wider law above 
it contains special provisions of an absolute and imperative 
character (g)} 

The collision between different independent particular laws 
b not governed by so simple a rule. For them a more search- 
ing examination is necessary ; and this will be instituted in the 
sequel of the present chapter. 

It has still to be noticed, while we are engaged with the 
particular laws of one and the same state (A), that it might be 
thought that the collision of these laws would itself be regulated 
by the general legislation of the state. But this is just what 

(g) See above, vol. i. §§ 21, 45. Except in this special case, therefore, 
the ride holds : ' Stadtrecht bricht Landrecht, Lanorecht bricht gemein 
Recht.' [' Le droit de la cite Pemporte siir le droit du pays ; le droit du 
pays, 8ur le droit commun." — Guenoux.] 

^ This doctrine of ' subordinate laws * appears to correspond to that of 
* cnstoms ' in England, such as gavelkind in Kent, borough English, customs 
of the city of London and of particular manors. Gravelkind and borough 
English are recognised by the law, and require no proof of their existence, 
but merely that the lands in question are subject to them. Proof of this, 
and in other cases also of the existence of the custom, is taken before a 
jury. The custom of London is ascertained by certificate of the Recorder. 
Uustom cannot prevail against express Act of Parliament. Stephen^s 
Com. i. 64-61, 215-219 ; Pulling, On the Laws and Customs of London, 
p. 3 sqq., Lond. 1849; Robinson, On Gavelkind, ed. Norwood, Ashford 1858; 
tlook V Hookj 1 H. and M. 43 ; Farley v Bonham, 2 J. and H. 177 ; 
Cox V Mayor of London, 1 H. and 0. 338, 2 H. and C. 401 ; Muggleton 
V Bamett, 2 Bt. and N. 653 ; Birtwhistle v Vardell, 9 Bligh 48. As to 
burgh usages, udal rights, etc., in Scotland, see Bankton, Inst. i. 1, 71, 72 ; 
Erskine, InsL I 1, 45, 46, ii. 3, 18 ; Bell, Princ. § 932 seq. ; Kendall v 
Robertson, Dec. 15, 1836, 15 S. 265 ; Mag. of Linlithgow v. Edin. and 
Glas. Ry. Co., 21 D. 1215, 3 Macq. 691. 

(h) This is conceivable, whether there be one and the same common 
law over the various particular laws (as in Prussia the Allgemeine Land- 
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has not hitherto been carried out in any country in an exhaus- 
tive manner. On the contrary, the most numerous and im- 
portant questions of this sort have been left to be settled by 
juridical science.^ 



Sect. V.— (§ 348.) 

CONFLICTING TERRITORIAL LAWS IN DIFFERENT STATES. 

• 

IL The second possible case of conflict between different 
territorial laws is where these laws exist, not in the same state, 
but in different independent states (§ 347). If we revert 
to the examples above given (§ 346), to illustrate the whole 
question of collision, these now take the following shape : — A 
judge of our state has to decide upon a case (legal relation), 
which, owing to the facts which lie at its foundation (e.g. 
the place where a contract may be entered into, or where the 
thing in dispute is situated), comes in contact with the law 
of a foreign state, different from our positive law. Besides 
this, it is possible that both parties may be natives or both 
foreigners, or that the one may belong to the country of the 
judge, the other to the foreign country. Which of the different 
territorial laws here competing shall the judge apply ? 

Exactly the same question might be brought before the 
judge of that foreign state, if the lawsuit had happened to 
arise there. 



recht is over the provincial laws of Brandenbuig, Pomerania, East and 
West Prussia, etc) or not ; for even in the latter case, which occurs e.g. 
between the Rhenish and the other provinces of Prusaa, it is quite con- 
ceivable that a Prussian general statute might have complet^y regulated 
the collision of these different laws. 

' Of. Story, § 24 ; tn/ra, p. 32. Various British statutes regulate 
questions of this Idnd arising in regard to special points : e.g., 45 Geo. iii. 
c 92 ; 54 Geo. ui. c. 186 (Criminal Justice) ; 6 and 7 Vict. c. 82 (Power 
of Lord Chancellor to grant Commissions) ; 11 and 12 Vict c. 42 (J. P. 
Warrants) ; 17 and 18 Vict. c. 34 (Witnesses) ; 19 and 20 Vict. c. 60, and 
c 97 (Mercantile Law) ; 19 and 20 Vict c. 79 (Bankruptcy, Scotland) ; 
24 and 25 Vict c. 134 (Bankruptcy, England) ; 20 and 21 Vict, c 60 
(Baukniptcy, Ireland) ; 21 and 22 Vict c. 56 (Confirmation and Probate) ; 
22 and 23 Vict. c. 63 (Ascertainment of Law) ; 24 and 25 Vict c. 114 
(Lord Kingsdown's Act as to Wills of British Subjects). 
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Many have attempted to determine these questions by the 
principle of independent sovereignty alone^ laying down the 
two following postulates : (1) Every state is entitled to de- 
mand that its own laws only shall be recognised within its 
bounds; (2) No state can require the recognition of its law 
beyond its bounds (a). 

I will not only admit the truth of these propositions, but 
even allow their extension to the utmost conceivable limits; 
yet I believe that they afford little help in the solution of our 
problem. 

To carry out the principle of the independent sovereignty 
of the state to the utmost possible extent with regard to aliens, 
would lead to their complete exclusion from legal rights. Such 
a view is not strange to the international law of the Romans (b) ; 
and even where it was not enforced by them against foreign 
countries, a great distinction as to the capacity for rights was 
always maintained between Romans and foreigners (§ 346). 
Modem law, on the contrary, has gradually tended towards the 
recognition of complete legal equality between natives and 
foreigners (c). 

But this legal equality of persons does not at all determine 
the question of collision between native and foreign laws. In 
the first place we must admit, that if the domestic laws give 
directions for the treatment of cases of conflict, these must be 
applied absolutely by the judges of our state (d). Nowhere, 
however, do such laws exist in any degree of completeness ; in 
particular, not in the states where the German common law 
prevails (e). 

The strict right of sovereignty might certainly, among other 
things, go so far as to require all judges of the land to decide 

(a) Huber, § 2 ; Story, §§ 18-21. [This is very fully discussed by 
Schaeffner, §§ 25-29, with special reference to the theory of Zachariae 
founded on the independence of states.] 

(b) The Roman law applies this principle, and that with reciprocal con- 
sequences, not only to hastes^ of whom the very notion presupposes a de- 
claration of war, but even to all citizens of states with which Rome had 
contracted neither /a?rfi« nor amicitia. L. 5, § 2, (2e capt (49, 15). 

(c) Wachter, i. 263, ii. pp. 83, 34, 181; Puchta, Pandekten, §§ 45, 112; 
Eichhorn, Deutsches Jttecht^ § 75. [See Note A at end of section.] 

(d) Wachter, i. p. 237 f. ; Story, § 23. Struve, §§ 9, 37, strangely 
contrsidicts this, declaring those laws to be null which proceed from erro- 
neous principles as to conflict. 

(e) It is the same here, therefore, as in the collision of particular laws. 
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the cases that come before them solely according to the national 
law, regardless of the perhaps different rules of some foreign 
law with whose territory the case in question may have come 
in contact. Such a rule, however, is not to be found in the 
legislation of any known state ; and its absence is to be accounted 
for by the following consideration : — 

The more multifarious and active the intercourse between 
different nations, the more will men be persuaded that it is 
not expedient to adhere to such a stringent rule, but rather 
to substitute for it the opposite principle. This has resulted 
from that reciprocity in dealing with cases which is so desir- 
able, and the consequent equality in judging between natives 
and foreigners, which, on the whole, is dictated by the com- 
nion interest of nations and of individuals. For it is the 
necessary consequence of this equality, in its full development, 
not only that in each particular state the foreigner is not 
postponed to the native (in which equality in the treatment of 
persons consists), but also that, in cases of conflict of lawSj 
the same legal relations (cases) have to expect the same de- 
cision, whether the judgment be pronounced in this state or 
in that.* 

The standpoint to which this consideration leads us, is that 
of an international common law of nations having intercourse 
with one another; and this view has in the course of time 
always obtained wider recognition, under the influence of a 
common Christian morality, and of the real advantage which 
results from it to all concerned. 

In this way we come to apply to the conflict of territorial 
laws of independent states substantially the same principles 
^which govern the collision of particular laws in the same state 
(§ 347) ;^ and this co-ordination is preserved throughout the 
following inquiry. 

In regard to both kinds of collision, then, the question may 
be stated thus : — 

To cucertain for every legal relation (case) that Into to whichy 
in its proper nature, it belongs or is subject. 

Xhis equalization, as contrasted with the strict law above 

> Thui was very early recoffnued in the brocard, * diyerattaB fori non 
Titiat merita. cause.* 8€e PhilOmore, iv. 9. 
* See JSate B at end of sectioiL 
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mentioned^ may be designated a friendly concession among 
sovereign states; that is, an admission of statutes originally 
foreign among the sources from which native courts have to 
seek for their decision as to many cases (legal relations), (/). 

Only this sufferance must not be regarded as the result of 
mere generosity or arbitrary will, which would imply that it 
was also uncertain and temporary. We must rather recognise 
in it a proper and progressive development of law, keeping pace 
with the treatment of cases of conflict between the particular 
laws of the same state (g). 

But the assimilation of the two kinds of collision is subject 
to this qualification, that in the case of conflicting particular 
laws (§ 347), the question of collision may be decided by a 
common law of the land paramount to both.^ Such a resource 

(/) Huber, de conflictu leaum, § 2. ' Rectores imperiorum id comiter 
agunt, ut jura cujusque populi . . . , teneant ubique suam Tim.' J. Voet., 
de Statutis, §§1, 12, 17. Dein quid ex comitate gens genti . . . liberaliter 
et officiosc indulgeat, permittat patiatur, ultra citroque.' Story, Conflict 
of Laws^ §§ 24-38. [The classical passage in English law on this point is 
in Lord Stowell's judgment in Dalrymple v Dalrymple, 2 Hagg. Cons, 39 ; 
Dodson's i2ep., Lond. 1811 ; and in Clark's Cabinet Library of Scarce 
Tracts, p. 6, Edin. 1837. ^ Being entertained in an English court, it must 
be adjudicated according to the principles of English law applicable to such 
a case. But the only principle applicable to such a case by the law of 
England is, that the validity of Miss Gordon's marriage rights must be 
tried by reference to the law of the country where, if they exist at all, they 
had their origin. Having furnished this principle, the law of England 
withdraws altogether, and leaves the legal question to the exclusive judg- 
ment of the law of Scotland.' Comp. Sir Ed. Simpson in Scrimsldre 

V Scrimshire, 2 Hagg. Cons. 395 ; Turner, V. C, in Caldwell v Vanvlis- 
singen, 9 Hare 425. *" A Judge applies foreign law, not because it is enacted 
by a foreign legislator, but because his own law requires the particular 
question to be adjudicated according to the foreign law.'] 

( <7) Hence I cannot agree with Wachter, i. p. 240, ii. pp. 12-15, when 
he warns so earnestly against confounding the judicial and legislative 
standpoint. What he assigns to the legislative standpoint certainly falls, 
in great measure, within the judicial, in a matter which legislation has left 
very much to scientific development. There is an approximation to the 
view here advocated in another passage of Wachter (i. 265), in which he 
bids the judge note the tendency and spirit of his national laws. [See 
Note C at end of section.] 

^ See an example in the cases of alienage and treason. See Note B, p. 32. 
Except where, as in these cases and others, the laws of England and Scot- 
land nave been assimilated by statute, they are to be regarded as ' indepen- 
dent foreign countries^ unconnected with each other' (per Campbell, C, in 
Stuart V Moore (Bute Guardianship), 17 May 1861, 4 Macq. 1, 23 D. 902 ; 
cf. Fenton v Livingstone, 3 Macq. 467^ ; though, it has been said, * standing 
to one another in very peculiar and close bonds' — ^per Lord Ivonr in Fenton 

Y Livingstone, 1856, 18 D. 865, 896. A court of appellate jurisdiction can- 
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cannot be found at all in the case of conflicting laws of inde- 
pendent states. 

This standpoint of a community of law among independent 
states, from which has arisen an approximate uniformity in the 
treatment of conflicts among different positive laws, was un- 
known to the Komans. The intercourse of nations had to 
receive the enormous impulse which we observe in modem 
times, before the felt want of such principles could bring them 
to recognition and development. 

If this view has not been expressly adopted by modem 
writers, yet it lies in reality at the foundation of the universal 
customary law so often appealed to in inquiries of this kind (h). 
This customary law is, it is true, claimed especially for the 
domain of the German common law ; but its derivation from 
the (constantly progressing) concurrence of writers and judicial 
decisions carries us irresistibly beyond these limits. Neither 
can it make any difference that there is a dispute as to the 
substance and the limits of that customary law. The general 
assumption that it exists, and the general attempt to determine 
its contents, are decisive in favour of our assertion. We cannot, 
however, be surprised to find wavering and conflicting opinions 
in a branch of jurisprudence, which, like that now before us, 
is presented to us only in a state of growth (t). 

not rectify or redress conflicts between particular laws within its territory, 
which are administered by separate courts of original jurisdiction : Lord 
St. Leonards in Geils v Geils, 1852, 1 Macq. 256, 263 ; see per Inglis, J. 
C, in Moore v Stuart, 23 D. 913. It is bound by the law administered 
by the court of first instance. Alex, ad Bartolum in Cod, de s. trin, § 20 ; 
«ur, § 28, n. 12. The position of the supreme court of the United States 
is somewhat peculiar in this respect By the Judiciary Act of 1789, § 34, 
it is bound to decide in ordinary appeals by the laws of the several states. 
But this is held to apply only to laws strictly local, i.e. to the positive 
statutes of the state and the construction thereof adopted by the local 
tribunals (see Leffingwell v Warren^ 1862, 2 Black 599), and to ' rights 
and titles to things having a permanent locality, such as rights and titles 
to real estate and other matters immoveable and intraterritorial' — ' not 
to questions of a more general nature not dependent on local statutes or 
local usages of a fixed and permanent operation, e.g. to construction of 
ordinary contracts or other written instruments, and especially to questions 
of general commercial law.' Per Story, J., in delivering judgment of 
supreme court, Swijl v Tyson, 16 Pet. 1, 14 Curt. 166. See Kent, Com. 
L. 841 seoQ 

a) Wachter, i. p. 255-261 ; ii. pp. 175-177, 371. Schaffner, § 21. 

(i) Compare as to this the Preface to this volume. [Schaffner, the 
purpose of whose work was *to inquire in what points a settled practice 
has been formed,* and who regards such a settled practice as * positive 
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The principles I have laid down as to the possibility and 
the advantages of a common system of rules in dealing with 
conflicts between territorial laws, are very greatly promoted by 
public treaties between neighbouring states, where cases of 
collision frequently occur. Such treaties are not only earnestly 
desired and recommended by jurists, but have long ago actually 
existed (k). It would be erroneous to suppose that these, where 
they exist, positively enact an entirely new law, so that, apart 
from them, and before their date, precisely the opposite rules 
may have prevailed. They are rather, in almost every case, to 
be regarded as the expression of the community of legal feeling 
above explained, and therefore as attempts to make it more 
clearly apprehended. 

No state in modem times has contracted so many such 
treaties as Prussia ; and in these treaties the point of view above 
indicated is unmistakeably predominant. I here give a view of 
the Prussian treaties with neighbouring states, for the sake of 
more easy reference in the sequel : 

Treaty with Saxe-Weimar, 1824, Gesetz- Versammlung, 1824, p. 149. 

Treaty with Saxe-Altenburg, 1832, „ 1832, p. 105. 

Treaty with Saxe-Coburg Gotha, 1833, „ 1834, p. 9. 

Treaty with Reuas Gera, 1884, „ 1834, p. 124. 

Treaty with Kingdom of Saxony, 1839, „ 1839, p. 363. 

Treaty with Schwarzburg Rudolstadt, 1840, „ 1840, p. 239. 

Treaty with Anhalt Bernburg, 1840, „ 1840, p. 250. 

Treaty with Brunswick, 1841, „ 1842, p. 1. 

Note A, p. 26. 

See Phillimore, L 345-360, ii. 3 seq., iv. 2, 6 seq., 641 seq. ; Story, 
§§ 29, 541 seq.; Bar, § 27; Code Civil, art. 3, 11, 13; infra, § 361 /». ; 
Heffter, Eur. Vdlkerrecht, § 60; Ringer y Churchill, 1840, 2 D. 307, 311 
(per Lord President Hope). After stating this principle, Heffter ob- 
serves, Lc, that ^ in modem times a distinction between national and 

law,' fully admits the difficulty of the inquiry and the uncertainty of the 
rules of this branch of juri8])rudence, Lc.^ and pp. 4, 7, 14. He adopts 
the language of Porter, J., in Saul v His Creditors, 17 Mart. (5 Mart. 
N. S.) 569, dted at length in Phillimore, iv. 734, 743 : * A subject 
the most intricate and perplexed of any which has occupied the attention 
of lawyers and courts, — one on which scarcely any two writers are found 
entirely to agree, and on which it is rare to find one consistent with him- 
self throughout. We know of no matter in jurisprudence so unsettled, or 
none that should more teach men distrust for their own opinions, and 
charity for those of others.'] 
(k) J. Voet., §§ L xiL xviL 



NATIVES AND FOREIGNERS. 31 

general law, such as that between the jus civile and jus gentium of the 
Romans, can no longer be made, except in so far as, by a constitutional 
law, the acquisition of certain rights is made to depend on a certain 
political status. Modem legislation is entirely in this direction, and is 
defective only in a few special points. That foreigners, when suing, 
must find caution, is a rule justified by the circumstances ; hence the 
universal practice. Where, on the contrary, legacies and successions 
are either entirely withheld from a foreigner, or are subjected to a 
deduction (jus defractus, traite foraine), this is a remnant of ancient 
prejudice, the retention of which is inconsistent with the principle of 
the free intercourse of nations, for which reason, also, the custom is 
being frequently, though not thoroughly, abolished by treaties.' See, 
as to France, Gaschon, Code DipL des Aubains, 1818 ; Gand, Code 
des Etrangers, 1853 ; infrOj § 376, note d. 

In Scotland every person abroad, i.e, out of the jurisdiction of 
the supreme court, whether a Scotsman or a foreigner, must sist a 
mandatory in order to entitle him to sue or defend. Shand's Pract 
154 seqq. ; Faulks v Whitehead^ 1854, 16 D. 718 ; Overbwy v Peek^ 
1863, 1 Macph. 1058. In England all plaintiffs residing out of the 
jurisdiction of the court, without distinction, except in some few par- 
ticulars, whether he be a native Englishman or a foreigner, must, if 
required, give security for costs. Lush's Pract of Superior Courts, 
p. 929 (3d ed.); Daniell's Chancery Pract, p. 27 seq. (4th ed.) ; 
Phillimore, iv. 469. As to France, where the courts violate this 
principle by refusing, except in commercial matters, to administer 
justice between foreigners, see Fcelix, ii. 2, 2, 1 ; Phillimore, iv. 645 
seq., 651 ; Bar, § 27. 

Both in England and Scotland aliens are incapable of acquiring 
real (heritable) property, either by purchase or succession. 7 and 8 
Vict. c. 66, § 5; Ersk. iii. 10, 10; BeU, Pr. 2135 ; Stephen's Com, 
i. 138, 442, 482, il 423-429 ; Jarman On Wills, 37, 59 seqq. (3d 
ed. 1861) ; Tudor, L. C, Real Pr. 685 seq. ; Kent, Com. ii. 61. But 
in most of the United States the disability of aliens in this respect is 
removed or modified. Kent, ii. 70. And even when naturalized, 
they remain incapable of becoming members of either House of 
Parliament, or of the Privy Council. 7 and 8 Vict. c. ^^. Aliens 
may take advantage of the English and Scottish and American bank- 
rupt laws--12 and 13 Vict. c. 106, s. 277 ; Griffith and Holmes On 
Bankruptcy, i. 91 ; 19 and 20 Vict. c. 79, s. 4 ; Judd v Laurence, 
1 Cush. Mass. Rep. 531 ; and they enjoy the privilege of copyright, 
provided only they are within the British dominions (including 
colonies) at the date of publishing a book, etc. See Low v Boutledge, 
10 E. Jur. 922; on appeal, HE. Jur. 939, 1 Law Rep. Ch. Ap., 
where Turner, L. J., said : * Every alien coming into a British colony 
becomes temporarily a subject of the Crown, bound by, subject to, 
and entitled to the benefit of the laws which affect aU British sub- 
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jects.' See Tudor, L. C, Merc, Lawy 491, and Kent's Com, iL 372 
n., as to trade-marks. 

Note B, p. 27. 

The qualifications to which this statement is subject seem to be 
reducible to two heads : — ^I. Matters of constitutions! law. — ^Thus in 
Great Britain it has been asserted that questions as to the inheritance 
and rights connected with British peerages must be ruled bj the law 
of England, although the domicile and property of the party con- 
cerned may be in Scotland. Stratkmore Peerage Case, 4 W. and S. 
Appendix, 89. See, however, Moore y Stuart (Bute Guardianship), 
1861, 4 Macq. 1, 23 D. 902. But the chief instances of this are in 
regard to the law of treason and of national character. Where a 
province or country is incorporated with a country retaining its own 
laws in all other respects, its inhabitants become natural-bom sub- 
jects of the new country. Their national character is determined by 
the jurisprudence of the dominant country, or by a constitutional law 
common to both ; and hence this relation may be ascertained by the 
rules of a different system of law from that which, when it is fixed, 
governs the rights of parties. Thus British nationality is determ&ned 
by the laws of England, though the rights of a party as a British 
subject may, in the particular case, be decided by the laws of the 
colony in which he resides. Donegani v Donegant, 3 Knapp, P. C. 
63 ; Ee Adam, 1 Mo. P. C. 460. See Shedden v Patrick, 1 Macq. 
535, 612 ; Westlake, § 25 ; Bar, p. 71. In Scotland the decisions 
of English courts are followed in questions as to national character. 
Dundas v Dundas, 1839, 2 D. 31 ; Macao v Officers of State, 1822, 

1 S. App. 138. See Calvin^s Case (case of Postnatt), 7 Co. Rep. 1, 

2 St. Tr. 559, 683. The privileges conferred on Frenchmen in Scot- 
land by treaty (see Mackenzie, Obs, on St., Works L 261) seem to 
have ceased with the Union. Bankton, i. 2, 61, 65. Some doubt has 
been introduced into the law by 10 and 11 Vict. c. 83, which de- 
clares that 7 and 8 Vict. c. 66, the existing statute as to naturalization 
of aliens, shall not apply to the colonies, and that all past and future 
colonial Acts imparting the privilege of naturalization shall, within 
the several colonies, have the same effect as other colonial statutes. 
See Westlake, I.e. ; PhiDimore, iv. 30. In the United States alienage 
is not subject to stat€ laws, except as to consequences, but is, imder 
the constitution, a matter of national jurisprudence. Kent, Com, ii. 1 
seqq. 

II. Cases of conflict for which a legislature common to both pro- 
vinces has expressly laid down a special rule different from the 
ordinary rule of private international law. (The former case might 
perhaps be described as that in which the common legislature has 
implicitly enacted a special rule). — * If the law which we are bound 
to administer be opposed to the principles of international jurispru- 
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dence, the sequestration will receive no effect in foreign countries, 
though, of course, it must receive full effect in England, because the 
law is contained in and created by a statute of the Imperial Parlia- 
ment.'— Per IngUs, J. C, in Joel v Gill, 1859, 21 D. 929 ; cf. Young 
V Buckel, 1864, 2 Macph. 1077 ; Moyes v Whinney, 1864, 3 Macph. 
183. See p. 28, note 3. 

Note C, p. 27. 

* If one independent state allows commercial intercourse and con- 
tracts between its citizens and those of another, the rights of the 
parties and the relations between them would seem to have a higher 
claim than that of mere comity, — a claim of justice, though perhaps 
of imperfect obligation, under the laws of independent states, within 
their own territories.' Kent's Com, ii. 611. Comp. per Macqueen, 
J. C, in Watson v Benton, Bell's 8vo Ca. 106 (cited supra, § 344, 
p. 9); Lord Brougham in Yates v Thomson, 3 CI. and Fin. 544, 
586, and in Warrender v Warrender, 1835, 2 S. and M*L. 154, 198, 
9 Bligh 89, 2 CI. and Fin. 488 ; Story, § 226 c. note ; per Lord 
Wensleydale in Fenton v Livingstone, 1858, 3 Macq. 497, 548. — 
* If we examine more nearly how the principle of the comitas gentium 
was carried out, we see with amazement that it was in truth nowhere 
properly applied, or at least that in most cases an appeal was made 
to something quite different from comity. How could any reasonable 
results be attained with an idea so infinitely vague and unlegal ? In 
fact one cannot even approximate to a correct decision of the sim- 
plest case of private international law upon this principle. Where is 
the beginning of the end of comity ? How can questions of law be 
solved according to views of policy, which are the most shifting and 
uncertain things in the world ?' Schaffner, § 30. See Westlake, §§ 
144, 160. Reddie's Inquiries into Int. Law, 435 seqq. ; Bar, pp. 26, 
57, etc. 



Sect. VI.— (§ 349.) 

CONFLICTING TERRITORIAL LAWS IN DIFFERENT STATES. 

(Continuation.) 

Our inquiry has now brought us to this result, that in 
deciding cases (legal relations) which come in contact with 
different independent states, the judge has to apply that local 
law to which the case (legal relation) pertains, whether it is the 
law of his own country or the law of a foreign state (§ 348). 
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But this principle must be limited with respect to manj 
kinds of laws^ whose peculiar nature does not admit of so free 
an application of the community of law obtaining between 
different states. Where there are such statutes, the judge 
will have to apply the domestic law more exclusively than that 
principle allows, and must, on the other hand, leave the foreign 
law unapplied, even where that principle would justify its ap- 
plication. Thence arises an important class of exceptions, to 
determine the limits of which is perhaps the most difficult part 
of this subject. The often unconscious respect paid by writers 
to these exceptions has not a little contributed to hinder the 
unanimous recognition of the rules which are limited by them. 
If it were possible satisfactorily to establish and ascertain the 
extent of these exceptions, many disputes as to the rules them- 
selves would be prevented or brought to an end. 

I will endeavour to reduce such exceptions to two classes : 

A. Laws of a strictly positive, imperative nature, which 

are consequently inconsistent with that freedom of ap- 
plication which pays no regard to the limits of particular 
states. 

B. Legal institutions of a foreign state, of which the exist- 

ence is not at all recognised in ours, and which, there- 
fore, have no claim to the protection of our courts. 

m 

A. Statutes of a strictly positive and absolute (coercitivey 

imperative) nature. 

Various contrasts in the nature and origin of rules of law 
have already been considered (a). To these distinctions it is 
necessary here to refer ; still, they are not sufficient for our 
present purpose ; and we must examine still more minutely the 
differences in the character of the rules of law. 

It might be supposed that the distinctions of absolute and 
dispositive (suppletory) rules of law would here suffice (§ 16) ;^ 

(a) See above, vol. i. §§ 15, 16, 22. 

* Absolute or imperative (absolute, gebietende) laws are those which 
^ are intended to rule with inflexible necessity, without allowing any play 
to individual will. This necessity may have its origin in the peculiar 
nature of the particular positive law ; or in political or economical con- 
siderations; or may flow directly from moral considerations.^ Dispositive, 
permissive, or suppletory (vermittelnde) laws arc those which * allow free 
scope to the inaividual will, and only step into its place where it has 
omitted to exercise its power, in order to give the necessary certainty and 
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but that would be a mistake. It is true that this distinction 
has some bearing upon the question, in so far as a merely dis- 
positive rule of law can never be among these exceptional 
cases (6). It would, on the contrary, be quite incorrect to 
ascribe to all absolute laws such a positive and obligatory nature, 
that they must be classed among the exceptional cases. Thus 
e.g. every law as to the beginning of majority is an absolute 
statute, because it does not operate merely in defect of a pri- 
vate choice otherwise disposing ; yet all are agreed that it can 
unquestionably take effect beyond the limits of the state in 
which it is enacted (§ 362). 

Whether any law is to be reckoned among the exceptional 
cases, depends principally on the purpose of the legislator. If 
he has expressly declared his intention on this point, this decla- 
ration must receive effect ; for it possesses the character of a 
law 08 to collision^ which must always be unconditionally fol- 
lowed (§ 348, d). But such an express declaration is generally 
wanting, and then nothing remains but to have recourse to the 
differences among absolute laws themselves ; and thus we arrive 
at the following distinction : — 

One class of absolute laws has no other reason and end than 
to secure the administration of justice by certain fixed rules, 
so that they are enacted merely for the sake of persons who 
are the possessors of rights. Among these are laws which limit 
the capacity to act on account of age, sex, etc. ; also those as to 
the transference of property (by mere contract or by tradition). 
In respect of all such statutes, there is no reason for including 
them among the exceptional cases. The conflicts occurring in 
regard to them can be better adjusted on the principle of the 
freest community of law ; for every state can unquestionably 
allow foreign laws of this description to have effect within its 
bounds. 

Another class of absolute statutes, on the contrary, has its 

predfiion to the legal relation. The latter class of laws may therefore he 
regarded as iliterpreting the imperfectly expreased will.' — Savigny, System^ 
YoL L p. 57 (§ 16). 

(6) Every statute as to intestate succession is dispositive or suppletory, 
because it operates only in defect of a last will. It is therefore generally 
admitted, that such statutes can take effect beyond the territory for which 
they are enacted ; for the many dissentient opinions relate not to these 
statates themselves, but only to their application to immoveable property, 
of which we shall speak in detail below (§ 376). 
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end and object beyond the province of pure law apprehended 
in its abstract existence (c), so that they are enacted not merely 
for the sake of the persons who are the possessors of rights. 
Laws of this class may rest on moral grounds. Such is every 
marriage law which excludes polygamy. They may also rest 
on reasons of public interest (publica utilitas)^ whether these 
relate to politics^ police, or political economy.* Among these 
are many laws which restrict the acquisition of immoveable 
property by Jews. 

All such statutes are among the exceptional cases^ so that, 
in regard to their application, every state appears completely 
separate and distinct. If, therefore, the law of our state 
forbids polygamy,' our judges must refuse the protection of the 
law to the polygamous marriages of foreigners, to whom they 
are permitted by the law of their own country. If our law 
forbids to Jews the acquisition of landed property, our judges 
must forbid such acquisition not only to native Jews, but also 
to those foreign Jews in whose state there is no such prohibi- 
tion ; although, according to the general rules as to collisions, 
personal capacity for having rights and for acting must be 
determined according to the law of the domicile of the person. 
But, conversely, the foreign state whose law lays no such 
restriction upon Jews, will admit Jews belonging to our state 
to possess landed property, without respect to the restrictive 
laws of their personal domicile. 

B. Legal Institutions of a Foreign State of which tlie existence 

is not recognised at all in ours. 

The judges of a state in which the civil death of the French 

(c) ' Contra rationem juris.' See above, vol. i. § 16, note p. 

* See Note A at end of section. 

« Westlake, § 197. Story, § 114. Lord Brougham in Warrender v 
Warrender, 2 S. and M'L. 200, 9 Bligh 112, 2 CI. and Fin. 632,— where 
the ratio given is, that the infidel marriage is something radically different 
from the Christian. Hyde v Hyde^ 85 L. J. Pr. and Matr. 57, 1 L. R. D. C. 
130 (Mormon marriage). Armitage v Armitage, 3 L. R. Eq. 843 (New 
Zealand marriage). Conolly v Woolrich and Johnson, 11 L. Can. Jur. 197 
(marriage with a Cree). A singular contradiction of this doctrine occurs 
in the North Carolina case of Williams v Oates, 5 Iredell 535, where 
Ruffin, C. J., is reported to have said : ' If a Turk with two wives were to 
come here, we would administer to them the justice due to the relations 
contracted by them at home.' Parsons (Contracts, ii. 107, 109) quotes 
this sentence twice without dissenting from it. 
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or Russian law is unknown, will not apply the legal incapacity 
arising from it to persons who have incurred it in these countries ; 
although, according to the general rules as to collision, personal 
status must be determined according to the law of the domicile (d). 
So, in a state which does not recognise slavery, a negro slave 
who is found there cannot be treated as property of his master, 
nor as under general legal incapacity (e). In this last case, both 
the considerations here distinguished concur and lead to the 
same result. Slavery, as a legal institution, is foreign to our 
state, not recognised in it ; and at the same time it is, from 
our point of view, totally immoral to treat a man as a thing. 
In the case of civil death, only the first principle could be 
brought to bear; not the second, because civil death is not 
more immoral than any other very severe punishment.* 

These two clauses of absolute laws, however they may 
differ in other respects, agree in this : that they are withdrawn 
from that community of law between all states of which we 
have asserted the existence in regard to collisions ; and they are 
therefore, in this respect, anomalous. It is to be expected, how- 
ever, that these exceptional cases will gradually be diminished 
with the natural legal development of nations (/). 

The exceptions to the general rules of collision treated of 
in these paragraphs relate to the conflicting territorial laws of 

(d) Comp. above, vol. ii. § 75. Schaffner (§ 35) is of another opinion 
on this point, unless the efficacy abroad of a criminal sentence could 
be utterly denied. [In Great Britain and America the civil death of the 
French law would be disregarded, on the principle that * the penal laws 
of foreign countries are strictly local,' and those of ' one country cannot 
be taken notice of in another.' FoUiott v Ogden^ 1 H. Bl. 135. Ogden 
r FoUiott, 8 T. R. 733, 734. Warrender v Warrender, 2 S. and M*L. 205, 
9 Bligh 119, 120, 2 CL and Fin. 538. Story, c. xvi. and §§ 91, 104. 
Home, Com. iL 355. L. Adv. v Dempster, 1862, 4 Irv. 143, 34 Sc. Jur. 
140. Commonwealth v Green, 17 Mass. R. 540.] 

(€) Wachter, ii. p. 172. Schaffner, § 34. [See Note B at end of section.] 
*• The concurrence of the two grounds of exception in many cases may 
be one reaaon why the second class (B) is rardy or never notic^ by British 
judges or -writers. Almost the only passage which can even be construed 
as recognising the second kind of exceptions as a separate class, is Lord 
Broagham'a allusion to a Turkish marriage in Warrender v Warrender, 
supra ; cf. Hyde v Hyde, supra, 

(y ) The most important and numerous applications of the rules here 
]sid down will be found below, in the doctrine of capacity for rights and 
capacity to act (§ 365). What here appears in perhaps too abstract a form 
win th^re be more fully illustrated, and therefore more convincing. 
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different states. In the particular laws of one and the same 
state (§ 347), similar cases will be much more rare, as statutes 
of a strictly positive and coercitive nature are generally enacted 
for the whole extent of a state, without respect to the limits of 
particular laws. Yet such anomalous cases occur even within 
the same state ; when, for instance, the diversity of local laws 
is derived from a time when many of the present constituent 
parts of the state did not yet belong to it. This is true, in 
particular, of the law of the Ehenish provinces of Prussia, 
with respect to that of the other Prussian provinces. In such 
a case, the special rules laid down in these paragraphs will be 
applicable within the limits of the same state.^ 

Note A, p. 36. 

The word uttlitas, in the Roman jurists, is not equivalent to 
* utility' in the widest sense, but to that necessity or strong expe- 
diency which is the ground of those special and exceptional laws 
which the Romans designated as jtts singulare and privilegia^ and the 
distinctive character of which consists in their being deviations from 
the logical consistency of the legal system. * Jus singulare est quod 
contra tenorem rationis ' (i.e. contrary to general legal principle, or, as 
it is elsewhere expressed, L. 51, § 2, ac/ Z. ^g. 9, 2, * contra rationem 
disputandi '), * propter aliquam utilitatem auctoritate constituentium 
introductum est.' — L. 16, tie leg. i. 3. Savigny calls such rules of 
law anomalous; svpra, § 16, voL i. p. 61. Bar, pp. 109, 110, objects 
to the terms in which Savigny states this class of exceptions as too 
wide and indefinite. * Most laws which are not logical consequences 
of general principles may be referred to reasons of this description 
(of politics, police, or political economy), and there would be really 
little room for the application of foreign law.' Bar probably errs on 
the other side when he says, ^ All that can be granted is, that a court 
must never allow itself to realize a legal relation, which is regarded by 
the domestic laws as an immoral one, even if it should be permitted 
by the foreign law.' Practice, at least in British and American 
courts, recognises not only exceptions grounded on moral considera- 
tions, but also where foreign laws are contrary to the public policy, 
or in opposition to the laws of the coimtry of the judge. But the 
grounds of exception have been so generally and vaguely expressed, 
that in many particular cases it is really left to judicial tact to draw 

* See examples in Fenton v Livingstone^ snpra, BirtwMstle v Vardilly 
supra ; and see § 348, Note B. An exception is asserted in matters of 
criminal law, — a conviction for theft in England being allowed to be 
charged as an aggravation in Scotland. L. Adv, y Dempster, 1862, 4 Irv. 
143, 34 Sc. Jut. 140. 
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the line between the foreign laws which may, and those which may 
not, be applied. The terms used are, for example : * When a court 
of justice in one country is called on to enforce a contract entered 
into in another country, the question is not only, whether or not the 
contract is valid according to the law of the country in which it was 
entered into, but whether or not it was consistent with the law and 
policy of the country in which it is to be enforced; and if it is 
opposed to these laws and that policy, the court cannot be called 
upon to enforce it.' — ^Turner, L. J., in Hope v Hope^ 22 Beav. 351, 
3 Jur. N.S. 454. Boyle, J. C, in Edmomton v Edmonston (Ferguson, 
Cons, Rep. 411, 1 June 1816, 19 F. C. 138, 164), based the excep- 
tions on * injustice,' and ' repugnance to the laws and institutions of 
our country.' See Lord Glenlee, ih, p. 404 ; Lord Robertson, p. 396. 
Lord Meadowbank, in Gordon v Pye (Ferguson, Cons, Rep. 361), takes 
a distinction similar to that in the text between laws affecting the 
contracting individuals only and those affecting the public ; but he 
extends the compass of the latter class so far as to say, that ' the 
same principles which prescribe to nations the administration of their 
own criminal law, appear to require a like exclusive administration 
of law relative to the domestic relations.' Lord Ivory makes the 
exceptional considerations operate * when the law is called in to 
enforce or give effect, directly or indirectly, io smj act which infers 
either a scandal on society, or a breach of national morals and 
decency, or the commission of any crime,' and in other cases not 
specified. Fenton v Livingstone, 18 D. 805. Comp. Littledale, J., 
in BirtwhistU v Vardill, 5 B. and C. 455 ; Lord Brougham in Fenton 
V Livingstone, 3 Macq. 537. In a leading American case. Parsons, 
C. J. (p. 377), said : * This rule is subject to two exceptions. One 
is, where the commonwealth or its citizens may be injured by giving 
legal effect to the contract by a judgment in our courts. Thus a 
contract for the sale and delivery of merchandise, in a state where 
such sale is not prohibited, may be sued in another state where such 
merchandise cannot be lawfully imported. But if the delivery was 
to be in a state where the importation was interdicted, there the 
contract could not be sued in the interdicting state ; because the 
giving of legal effect to such a contract would be repugnant to its 
rights and interests. Another exception is, when the giving of legal 
effect to the contract would exhibit to the citizens of the state an 
example detestable and pernicious. Thus, if a foreign state allows of 
marriages incestuous by the law of nature, as between parent and 
child, such marriage could not be allowed to have any validity here, 
But marriages, not naturally unlawful, but prohibited by the law of 
one state and not of another, if celebrated where they are not pro- 
hibited, would be holden valid in a state where they are not allowed. 
As in this state, a marriage between a man and his deceased wife's 
sister is lawful ; but it is not so in some states. Such a marriage 
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celebrated here would be held valid in any other state, and the parties 
entitled to the benefits of the matrimonial contract. Another case 
inaj be stated as within this second exception, in an action on a con- 
tract made in a foreign state by a prostitute to recover the wages of 
her prostitution. This contract, if lawful where it was made, could 
not be the legal ground of an action here ; for the consideration is 
confessedly immoral, and a judgment in support of it would be per- 
nicious from its example. And perhaps all cases may be considered 
as within this second exception, which are founded on moral turpi- 
tude, in respect either of the consideration or the stipulation.' Green- 
wood V Curtis, 6 Mass. 358. 

Taney, C. J., says, in Bank of Augusta v Earle, 13 Pet. 518, 
589, 13 Curt. 277, 283 : * Courts of justice have always expounded 
and executed contracts made in a foreign country, according to the 
laws of the place in which they were made ; provided that law was 
not repugnant to the laws or policy of their own country. The 
comity thus extended to other nations is no impeachment of sove- 
reignty. It is the voluntary act of the nation by which it is offered, 
and is inadmissible when contrary to its policy or prejudicial to its 
interests.* 

In Forbes v Cochrane, 2 B. and Cr. 448, Best, J. (Lord Wynford), 
said: *The plaintiflf must recover here upon what is called the comitas 
inter communitates ; but it is a maxim, that that cannot prevail in any 
case where it violates the law of our own country, the law of nature, 
or the law of God. The proceedings in our courts are founded upon 
the law of England, and that law is, again, founded on the law of 
nature and the revealed law of God. If the right sought to be 
enforced is inconsistent with either of these, the English municipal 
courts cannot recognise it.' 

This class of exceptions is sometimes expressed by the phrase 
* prohibitory' laws. * Where the positive laws of any state prohibit 
particular contracts from having effect, according to the rules of the 
country where they are made, the former should prevail, because 
that prohibition is supposed to be founded on some reason of utility 
or policy advantageous to the country that passes it ; which utility 
or policy would be defeated if foreign laws were permitted to have a 
superior effect.' Porter, J., in Saul v His Creditors, 5 Mart. (La.) 
N.S. 569, Phillimore, iv. 742. Another maidm is often stated as 
creating an exception to the application of a foreign law, viz. * that 
no nation will suffer the laws of another to interfere with her own, to 
the injury of her citizens.' — Ih. Phillimore, iv. 746 ; cf. Burge, iii. 
778, 770. * We always import,' says Lord Ellenborough, * together 
with their persons, the existing relations of foreigners as between 
themselves, according to the laws of their respective countries, except, 
indeed, where those laws clash with the rights of our own subjects 
here, and one or other of the laws must necessarily give way, in 
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« 

which case our own is entitled to the preference.' Potter v Brown, 
5 East. 124, 1 Ross, L. C. 786. This preference is said to be due 
to^the lex fori in cases of * irreconcilable conflict' (Phillim. iv. 529), 
— a doctrine derived, like «o many others of English lawyers, from 
Huber, L 3, 11. A particular instance, by far the most important, of 
laws which for reasons of utility or policy entirely exclude all foreign 
laws with which they come into collision, is to be found in laws re- 
lating to immoveable property. Vide infra, §§ 360, 366, etc. See the 
English rules as to laws of a positive and stringent character, and the 
principle of turpitude, in Westlake, § 196. The cases of Birtwhistle 
V Fardai, 5 B. and C. 438, 9 BUgh N. R. 32, 2 01. and Fin. 571, 
1 Rob. Ap. 627, and Fenton v Livingstojie, May 27, 1856, 18 D. 865, 
3 Macq. 497, extend the exception to a very questionable extent in 
regard to succession to land, requiring legitimacy by the law of 
the situs, and disregarding the status impressed by the law of the 
domicile. See Westlake, § 90 seq. * It is clear that a tribunal can 
never consent to give eflfect to (realisiren) a legal relation, which is 
regarded by the law of the land as an immoral one, even although it 
should be permitted by the law of the foreign country. Every 
further exception, however, is unjustifiable ; and even a legal rela- 
tion immoral, and therefore void in the eye of our law, must be 
recognised by our tribunals, when it is not to be realized within the 
territory of our state, but when its existence is only a prejudicial 
point for a claim otherwise maintained in our country. The institu- 
tion of slavery must by common law be described as an immoral one ; 
but if slavery is recognised in another country, and one there acquires 
property through his slaves, that acquisition, if he seeks to recover 
his property in our state, must be regarded as a just and rightful 
acquisition, even in our tribunals.' — Bar, § 33. Accordingly, even 
English judges have not refused to enforce gaming contracts, made 
where such contracts were not illegal; e.g. Quan-ier v Colston, 1 Philli- 
more 147, Westlake, § 194. *If we suppose a foreign contract not 
acknowledged by our law, we would distinguish between action for 
failure in the foreign country, and action to compel performance here. 
In some countries a game debt may be obligatory. If such a debt, 
contracted in such a country, were sued for here, we would decern 
for it. But suppose that a gaming copartnery were established, if 
that be allowed in any country, in an accounting between the parties, 
though we might decern here for sums which fell due before the 
adventurers came to Scotland, we would not decern for profits arising 
in Scotland, e.g, for bets at races in Scotland.' — Per Lord Glenlee in 
Edmonstone v Edmonstone, Ferg. Corts, Dec, 405. 

Note B, p. 37. 

* Slavery is a local law, and therefore, if a man wishes to preserve 
his slaves, let him attach them to him by affection, or make fast the 
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bars of their prison, or rivet well their chains ; for the instant they 
get beyond the limits where slavery is recognised by the local law, 
they have broken their chains, they have escaped from their prison, 
and are free.' — Per Best, C. J. (Lord Wjmford), in Forbes v Cochrane, 
2 B. and C. 448. It would be erroneous to suppose that the doc- 
trine, ' as soon as a man sets foot on English ground he is free * (per 
Northington, C, in ShanUy v Harvey, Eden's Ch. R. 126 ; cf. Somer- 
setfs case, Lofft R. 1, 20 St. Tr. 1 ; Knight v Wedderbum, 1778, M. 
14,545, 20 St. Tr. 1 ; Hailes, D. 776), is peculiar to British juris- 
prudence. It was very early the law and custom of France. Bodin. 
de RepubL i. p. 41, ed. 1586. * Les jurisconsultes Fran9ais disent 
que Tair de France est si bon et si b^nin que d^s qu'un esclave 
entre dans le roiaume, mesme k la suite d'un ambassadeur, il ne 
respire que liberty, et la recouvre aussitost.' — Wicquefort, P Ambas- 
sadeur , L 418; case of Jean Borcaul, Causes Cel^bres, xiii. 562; 
case of Frandsque, Denisart, iii. 406. So, as to Holland, see J. Voet. 
ad Pand. i. 5, 3 ; Groenewegen, ad Inst i. 8, 3. And the maxim has 
obtained almost universal recognition in international law. Heff- 
ter, § 14 ; Phillimore, L 335 seq. ; Story, § 96 seq., 259 ; Burge 
i. 735; Commonwealth v Aves, 18 Pick. 215. But see Sandfordy 
Dred Scott, 19 How. 393 ; Kent, ii. 257 seq., and notes. Lord 
Stowell held a slave brought to England, and afterwards voluntarily 
returning to the country in which she had been held in slavery, to 
be reinstated in her condition of slavery ; her liberty had been placed 
*into a sort of parenthesis.' The Slave Grace, 2 Hagg. Adm. 94, 
134. Cf. Commonwealth v Aves, supra. Bar (p. 164) asserts that it 
would be otherwise if the slave had acquired a domicile in the inter- 
val of freedom. 



Sect. Vn.—(§ 350.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM. 

INTRODUCTION. 

The foregoing Investigation leads us to this result, that the 
collision of different positive laws in the decision of a case 
(legal relation) is primarily to be regulated by the laws affecting 
the person concerned in the legal relation, and that even the 
numerous and Important exceptions to this principle can be 
rightly understood onlj In connection with it, and as modifica- 
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tions of it (§ 345). It was further shown that the law govern- 
ing the person, according to a rule long since universally recog- 
nised, is determined by territory, not by birth (§§ 346-348). 

But even the result thus obtained has no more than a 
formal significance ; for the question still remains : How is the 
individual person with its legal belongings (Hechtszustand) 
attached to the territory 1 What is it, therefore, that consti- 
tutes the connection between the person and the territorial 
law 1 We must next endeavour to answer this question. Two 
relations of fact may be the grounds of this connection, — origo 
and dpmicilium^ origin and domicile. We have to explain the 
meaning of these, their juridical influence, and their relation to 
one another. 

No one doubts that these terms, as well as the legal con- 
ceptions which they represent, have come to us through the 
Roman law ; all who make use of them go back to the sources 
of the Homan law. We must therefore, first of all, ascertain 
what the Eoman jurists understand by the phrases, and what 
influence they ascribe to the legal notions which they express. 
It is not, however, to be understood that the Roman conception 
of them is authoritative for us. It will rather appear in the 
sequel of this inquiry, that it is just here that our law shows the 
greatest deviations from the Roman law. We must begin, 
then, by seeking to secure ourselves against the mistaken use 
of words and ideas falsely supposed to be the technical terms 
and legal conceptions of the Roman law. 

With one of the terms referred to, domiciliumj there is little 
risk of mistake, since the state of the law is not essentially 
changed in regard to it, and daily practice sufficiently secures 
its right understanding. It is otherwise with origo ; and that 
not because the Roman statements are obscure or ambiguous, 
but because our law is, in this respect, completely different 
from the Roman ; and hence actual experience cannot protect 
against incorrect ideas. As, then, the term origo easily leads us 
to refer it to the place of births this last notion has often found 
acceptance with modem jurists, even with those who at the 
same time give the true meaning of origo from the sources 
of the Roman law (a). The mere place of birth, however, is 

(a) Voet. ad Pand. r. 1, $ 91 : * Est aatem originis locus, in quo qiuii 
natus est, ant iiASci debuit, licet forte re ip«a aHbi natus e«et, matre iu 
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in itself a purely accidental circumstance^ without any legal 
effect. 

Before the true sense of these technical terms can be estab- 
lished, it must be observed that their practical importance is by 
no means limited to our question of collision, but rather that 
the decision of this question must be regarded as only part of 
a larger connection. 

For, in the eye of the public law, every individual is in a 
position of dependence or obligation, — first, to the whole state 
to which he belongs as a citizen and subject ; and, second, to 
some narrower local circle (according to the Roman system, to 
an urban community) which forms an organic member of that 
greater whole. A man's attachment to this narrower circle, 
and his connection with it, have many important consequences : 
in the Roman law, in liability to municipal burdens (munera), 
in obedience to municipal authorities, or in the positive muni- 
cipal law, which is the personal law of the individual. 

Obedience to local magistrates appears in the jurisdiction 
to which each individual is normally subject, — the forum originis 
and forum domicilii. 

But the local positive law, as the personal law of each 
individual, is the reason for considering this matter here. It 
is necessary, in particular, to advert at the very beginning to 
the connection between the jurisdiction and the personal law, — 
forum and lex originis ; forum and lex domicilii (b). 

After this preliminary remark, I proceed to show the true 
meaning of origo and domicilium in the Roman law, and the 
practical bearing of these two notions on each other. Origo 
and domicilium determine for every person : 

1. The liability to share in municipal burdens (munera), 

2. The duty of obedience to municipal magistrates, parti- 

cularly the personal jurisdiction ai'ising therefrom. 



peregrinatione parturiente.' The alternative certainly counteracts the 
injurious consequences of the fundamental mistake, but the references 
which follow show that opinions in this respect are conflicting. Gliick, 
vol. vi. § 511, is likewise doubtful and confused, — the place of birth ever 
recurring in the midst of the correct statements. 

(b) It must not be thought repulsive, that these things are here spoken 
of in such general and abstract terms. More minute definition and descrip- 
tion, both as to the Roman and the modem law, is only possible in the 
further progress of this inquiry. 
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3. The special municipal law applicable to him, as a per- 
sonal quality. 

And these effects sometimes arise from iBoth the relations 
(origo and domicilium) co-existing, so that they are found at 
two different places at the same time, — sometimes from one of 
them alone. All this is now to be more minutely explained. 



Sect. VIIL— (§ 351.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM. 

I. ORIGO. 

Common Sources for Origo and Domicilium. 

Dig. L. 1. (ad municipalem et de incolis), and L. 4 (de 
muneribus et honoribus). 

Cod. X. 38 {de municipibus et originariis)^ and x. 39 (de 
incolisy et ubi quis domicilium habere videtur, et de his qui 
studiorum causa in alia civitate degunt). 

At the time of the complete development of the Roman 
constitution, towards the close of the republic and during the 
first centuries of the empire, the Roman empire consisted of 
the following constituent parts (a) : — 

All Italy beyond the city of Rome consisted of a great 
number of urban communities called, for the most part, 
municipia and coloniw, with some subordinate classes of com- 
munities. Each of them had a more or less independent con- 
stitntion, with its own magistrates, with jurisdiction, and even 
with its own legislation (§ 347, d). The whole soil of Italy, 
therefore, with the exception of the city of Rome and its 
territory, was included in the bounds of these towns, and every 
inhabitant of Italy belonged either to the city of Rome or to 
one or other of these urban communities. The provinces, on 
the contrary, had originally very various constitutions. They 
had^ however, gradually approximated to the municipal system 
(a) Sec Savigny, GeschichU de* R, R, in MUtdalter^ vol. L c. 2. 
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of Italy ; although in them this system was not carried out so 
completely and thoroughly. In the time of the great jurists, 
in the second and third centuries of our era, the proposition 
just now laid down in regard to Italy could almost be applied 
to the whole empire. The soil of the empire was almost 
entirely included in distinct urban territories, and the inhabi- 
tants of the empire appertained either to the city of Eome or 
to one or other urban community (6). 

The urban communities bore the common name of civitates 
or respuhlicae (c). The district attached to each town is called 
territoriumy sometimes regio(d). Every urban territory, and 
the community pertaining to it, embraced as well the vici 
lying within its bounds (e) as the solitary farms in which at 
all times so great a proportion of the population of Italy was 
contained. Hence it may be asserted, that almost the whole 
soil of the empire was broken up into a great number of urban 
communities. 

It is now to be determined in what way each individual 
comes to pertain to an urban community, and thus enters into 
a definite relation of dependence towards it. This takes place 
in two ways : (1) by citizenship of the community (prigo) ; 
(2) by domicile in the urban territory (domicilium). 

(1.) Citizenship. 

Citizenship (Biirgerrecht) is acquired by the following 
facts : Birth, Adoption, Manumission, Election (/). 
1. Birth (origoy nativitas), (Note /.) 

This mode of constituting the relation is entirely in- 

(6) How far they could, and afterwards must, belong to both at the 
same time, will be snown below. 

(c) See above, vol. ii. § 87. Municipes also, as a collective expression, 
is oiten used to signify the conmiimitv itself as a legal person ; the word 
then stands for municipium ; — which last, however, is not used precisely, in 
this abstract sense, for towns of every kind (§ 352, /, g), 

(d) Territorium, L. 239, § S de V. S, (50, 16) ; L. 20 de jurisd. (2, 
1) ; L. 20 de jud, (5, 1) ; L. 53 C, de decur. (10, 81). Regio, Siculus 
Flaccus, de condicionihtLs agrorum, at the beginning, p. 135 of the Gro- 
matici Veteres^ ed. Lachman, Berol. 1848. 

(e) L. 30, ad mun, (50, 1). In older times there were also vici which 
had their own respuhlica. Festus, v. Vici. 

(/) L. 1, pr, ad mun, (50, 1) : Municipem aut nativitas facit, aut 
manumissio, aut adoptio. L. 7, C, de incoUs (10, 39) : Gives quidem origo, 
manumJBHis, allectio, vel adoptio, incolas vero, domidlium facit. 
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dependent of the free-will of the person who is thereby 
attached to the community. 

It is the regular and most frequent origin of citizen- 
ship, and its name is therefore very commonly used to 
designate the civic relation itself so arising (g). 

It indicates birth in a legal marriage when the father 
himself has the right of citizenship (A). The native place 
of the mother is, as a rule, without any influence ; yet 
some communities had the peculiar privilege, that the 
citizenship of women belonging to them was transmitted 
to their legitimate children (*). Illegitimate children 
acquired by origo citizenship in the native place of the 
mother (k). 

2. Adoption. (Note/.) 

This does not extinguish the citizenship derived from 
birth ; but the adopted son has then a double citizenship, 
which descends to his children (Z). Emancipation of the 
adopted child, however, destroys every effect of adoption, 
and therefore also this effect, which pertains to public 
law (w). 

3. Manumission. (Note/.) 

The manumitted slave could have no right by birth. 
On the contrary, he acquired by manumission the right 
of citizenship in the native town of the patron, which also 
descended to his children. If the patron had citizenship 
in ^veral places, or if the common slave of several 
masters was manumitted by them, then a plural citizen- 
ship might arise by manumission (n). 

(<7) L. 6, pr. § 1, 3 ; L. 9, ad mun. (50, 1) ; L. 15, § 3 eod. (jus Griginis). 
Other passages, certainly speaking more accuratel j, call the legal relation 
(of wliich origo is only the cause, and that not always) patria or civitas : 
L- 27, pr. ; L. 30, eod. 

(A) L. 1, § 2 ; L. 6, § 1 a</ mun. (50, 1) ; L. 3, C. de munic. (10, 38). 

(Q L. 1, § 2 6u/ mun, (50, 1). It is not clear whether the chiM was a 
citizen in the native town of the mother alone, or in both places. The 
latter opinion is in itself more probable. 

(X:) L. 1, § 2 ; L. 9 fl/i mun. (5^), 1). 

(/) L. 15, S 3 ; L. 17, § 9 orf mun. (50, 1). 

(m) L. 16, ad mun. (50, 1). 




L.3, 
and 1^ 

urisMenMcha/t, roL ix. pp. 91-98. [SaVigny, VtrmUchU Schri/len, iiL 245.] 
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4. Election (Allectio) (o). 

By this is to be understood the free gift of citizenship by 

the municipal magistrates, of the legality of which tliere 

could be no doubt, even if it were not expressly attested. 

Citizenship, with its consequences, was not extinguished by 

the mere will of the persons who had acquired it in any one of 

the methods above described (/>). By legal marriage in a 

foreign state, the wife, indeed, did not properly vacate her 

native citizenship, but she was relieved during the subsistence 

of the marriage from the personal burdens (mun^ra) connected 

with it (q), A similar relief from personal burdens, without 

complete dissolution of the original citizenship, was also allowed 

to a citizen raised to the dignity of a senator of the Roman 

empire and to his descendants (r) ; also to every soldier as long 

as his service lasted (s). 

From the rules here laid down, it follows that one person 
could possess at the same time citizenship in several cities of 
the Koman empire, and consequently often combined in his 
person the rights, and had to bear the burdens, pertaining to 
the citizens of all these places (t). So to the native citizenship 
a later one might be added by adoption or allection, and both 
subsisted together (note b). In like manner, the manumitted 
slave might be brought into several civic relations by manu- 
mission (note n). 

The acquisition of citizenship by manumission could, however, be asserted 
only of a complete manumission. The dedititii were not citizens in the 
municipality of their patron (§ 356) ; and the same holds of the Latini 
Juniant, 

(o) L. 7, C, de incolis (10-39), * allectio vel adoptio.^ That in some MSS. 
vel is awanting, in others atque is found, does not affect the meaning. A 
more important variation is : * allectio id est adoptio,' which Cujacius cites 
from MSS. without approving it (in iii. lib. Onp, ii. 737). This would 
entirely exclude allection as a particular mode of acquiring citizenship, 
although there is no reason whatever to doubt of it. 

(^) L. 6 pr. ad viun. (50, 51) ; L. 4, 5, C. de municip. (10-38). Dis- 
mission by the municipal auUioritics must have been as necessary as allec- 
tion by them. 

(g) L. 37, § 2 ; L. 38, § 3 arf mun. (50, 51) ; L. 1 C. de mun. (10-62). 

fr) L. 23 »r. ; L. 22, § 4, 5, ad muu. (50, 1). 

\s) L. 3, § 1 ; L. 4, § 3, cfe muner. (50, 4). 

J) This proposition appears to contradict Cicero, pro Balbo, cap. ii. : 
* Duarum civitatum civis esse nostro jure civili nemo potest.* But in 
this passage ho speaks of communities outside of the Roman state, which 
subsisted as sovereign states alongside of it. We speak of communities 
within the Roman empire. 
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On the other hand, however, it was conceivable that a per- 
son might have citizenship in no community, although certainly 
this case did not often occur. It necessarily took place when a 
foreigner was received as a resident into the Roman empire 
without becoming by allection a citizen of any municipality 
(note o) ; so, too, when the citizen of any town was released 
from its municipal connection (note p) without being received 
into another community ; finally, among the f reedmen of the 
lowest class, who were dedititiorum numerOj and belonged to no 
community (u). 



Sect. IX.— (§ 352.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM. 

I. ORIGO (continuation). 

The great difference which originally existed between the 
constitution of the cities of Italy and of the provinces might 
easily lead to the erroneous supposition, that the rules here 
stated extended only to the municipal territories and citizenship 
in Italy, not in the provinces; but in fact there was hardly 
any diflference. 

The municipal territories (territoria) were just as clearly 
defined in almost all the provinces (a) as in Italy. Their 

(ii) Ulpian, XX. § 14. [Bar (pp. 76-77) dispnteB the correctness of 

these three categories of persons without origo^ and argues that every 

inhabitant of the empire must have belonged as an * active or a paaaive 

citizen ' to some municipsd territory. His remarks on the first two heads 

are inconclusive. He thinks it probable that the dedititii generally belonged 

to some civiias, * if not as active, yet as passive citizens. Otherwise they 

would have enjoyed an immunity fiix>m municipal burdens, the existence of 

wnich cannot easily be admitted in regard to a class of persons in other 

Tespects under such serious disabilities. As they were reckoned among the 

£reedmen (Puchta, Inst, ii § 213), it is probable that they belonged to the 

civitcu in -which their patron had his special citizenship.*] 

(a) Sgypt, which had a constitution distinguished in every respect by 
great restrictions, must be excepted. Thus it had no nroconsul or pro- 
praetor, bat only a prafecttu auffustalis of lower rank (Uio Cass. 51, 17 ; 
bSj 13 ; Tacitus, Hist, 1, 11 ; Digest. 1, 17). In like manner there were 
only diBtricts (Nomes), no urban oonm:iunities, and only in Alexaadria was 
there * zifi^ oi citizenship (PliniuB, Epist. z. 6, 22, 23). _ 

D "" 
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limitSy as well as their influence on the liability to municipal 
burdens, particularly in the villages belonging to the cities, 
frequently gave occasion to lawsuits even in the provinces. 
In this respect only is a distinction noticed, that in many pro- 
vinces, especially in Africa, the municipal territories did not 
exhaust the whole soil of the country ; since there were there 
in the possession of many private persons, as well as of the 
Emperor, very extensive tracts of country devoted to pasture 
(8aUus)y which were quite independent districts, and belonged 
to no urban territory (6). 

This doctrine of municipal citizenship arising by birth, 
manumission, etc., is laid down by the ancient jurists in regard 
to provincial towns, without distinguishing them in any way 
from those of Italy (c). The same may be said of the appli- 
cation of this law to municipal burdens, as well as to the 
exemptions from these burdens (yacatio and immunitas) (d). 

Against so manifold and unambiguous testimonies, a passage 
of Ulpian is wrongly alleged, to prove that in the provinces 
no regard was paid to jus originisy but only to domicilium (e). 

We may here make an observation (which is not unim- 
portant for the understanding of our law sources) as to the 
meaning of the phrases municipium and municepa. — The ori- 
ginal meaning of these words has been doubtful and contro- 
verted not merely in modem times ; it was so among the 
Romans themselves. These doubts are partly of a verbal, 
partly of a real, and therefore of an historical nature (/). 

(h) Agennius Urbicua, de controverniis agrorum, pp. 84, 85 of the Gro- 
matici vetere^^ ed. Lachmann, Berol. 1848. 

(c) L. 1, § 2 ; L. 37, pr, ad mm, (60, 1), (Ilium, Delphi, Pontus) ; L. 2, 
C. de municip, (10, 38), (Aquitanian towns) : L. 7, § 10, de interd, et releg, 
(48, 22). 

(d) L. 8, pr, L. 10, § 1, cfe vacal. (50, 5) ; L. 5, § 1, dej, immunitatis 
(50, 6). 

(e) L. 190, de V, S, (50, 16) : ' Provinciales eos accipere debemus, qui in 
provincia domicilium habent, non eo.% qui in provincia oriundi sunt,^ This 
passage, like so many others of the same title, has in the Digest a false 
appearance of generalitj. while originally it could have only a particular 
application, which caunot now be ascertained. Compare upon this passage, 
Gundlingiana, St. 31, N. 2, pp. 84-43 ; Conradi Parerga, pp. 488-506 ; 
Hollweg, Versuchey p. 6. In the prohibition of marriage between Roman 
provincial officials and the women of the province, the terms of L. 38 
pr. de ritu nupt, (23, 2), are directly the reverse : * inde oriundam, vel ibi 
domicilium habentem uxorem ducere non potest; ^ where it is quite an arbi- 
trary proceeding to explain, as many do, the vel by id est, 

(J) See especially Niebuhr, Hist, of Rome, ii. 86-88, 8d Engl. ed. 
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Bat for oar purpose we may omit this difficult investigation^ as 
the usage of the words was afterwards fixed beyond a doubt in 
the following way. After the Lex Julia conferring citizensliip 
on all Italians, mumcipttun was the regular designation of one 
principal class of Italian cities, — those, namely, which had not 
been first founded as communities from Rome, in conti-adis- 
tinction to the other principal class, the colonics {g). The 
name municipiumj which is not rare even in the provinces, was 
by no means generally transferred to them at tiie time when 
citizenship was communicated to the whole empire, and con- 
sequently to all the communities. If, then, an urban com- 
munity in general were to be indicated without distinguishing 
between municipia and colonicBy between Italy and the pro- 
vinces, the regular phrases for that were respxiblica and 
civitas, Municepsj however, appears in the ancient jurbts as 
the common term for every citizen of such a community, with- 
out respect to the distinction just mentioned, and therefore has 
the same generality as the phrases respublica and civitas (A). 
For this difference in the extension of the two kindred phrases 
a satisfactory reason can be assigned. If only the inhabitants 
of the proper municipia had been called municipesy hardly 

See also a programme of Rudorff, which is printed as preface to the Latia 

Lectiojiskatalog of the University of Berlin for the winter Semester of 1848. 
(g) In the Lex Julia Municipalis tiie regular and repeated enumeration 

of the urban conmiunities in Italy is as folk>ws : munictpium^ colonia^ prm^ 
/ectura, forum^ conciliabulum. Haubold, Monumenta Leyalia^ N. xvi. It 

18 nearly the same in the Lex Ruhria (ilx N. xxi.). 

(h) L. 1, § 1, ad mun. (50, 1). * Et proprie quidem municipes appellantup 

moneris participes, recepti in civitatem, ut munera nobiscum facerent ; 

Bed nunc abusiiie municipes dicimus suae cujusque civitatis cives, utputa Cam' 
panos^ Puteolanos,^ (In § 2 the same phraseology is applied to Ilium and 
JDelphi.^ So, too, in L. 23 pr. eod. The ahwtive nas here a twofold mean- 
ing : First (and this is Ulpian^s main intention), in contradistinction to the 
original, antiquated signification above referred to, which is indicated in 
Ulpian's preceding words. But, secondly, in this other meaning, that 
municeps was applied not merely to municipia^ but also to colonies and 
provincial towns. These last occur in § 2 ; but Puteoli was certainly a 
colony since the time of Nero. Tacitus, Ann, xiv. 27. In the first reference, 
the aDusive phraseology (municeps for dins in general) occurs as early oa 
Cicero, ad jam. xiii. 11 : * meos municipes Arpinates ; * pro Cluentio^ 16: 
*' municipum suorum dissimiUimus ; * ancf de legibus^ ii. 2. A very accurate 
distinction is made in the Lex Julia Municipalise lin. 145 (Haubold, p. 
129) : * municipes, coloni, et qui ejus prsefecturse erant* (comp. lin. 169- 
163). And yet this very law may have mainly conduced to the later 
gCDeral aignification of the expression municipes, as it embraced the citizens 
of Italian towns of all classes without distinction, and at the same time 
bore tbe name, Lex Julia Municipalis, 
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another name would have remained for the inhabitants of the 
towns in general except civis (t), analogous with civitasj which, 
in fact, denoted every urban community without distinction. 
But the word civis was here less available, because in the 
classification of dvesy Latinij peregriniy it had with the old 
jurists too important and indispensable a place to allow of its 
being employed for another purpose, which would have led to 
many ambiguities. 

Municepsy therefore, became the general term for every 
possessor of any municipal citizenship out of Rome, and there- 
fore for all those persons whose common connection with an 
urban community is very commonly expressed by origo or patria. 

This kind of connection with an urban community received 
a very peculiar extension after the right of Roman citizenship 
had been given by the Lex Julia to all Italy, and by an ordi- 
nance of Caracalla to all the provinces also. For, as the Roman 
eivitas in its original sense was the citizenship of the city of 
Rome, almost all municipal citizens in Italy and in the pro- 
vinces, who, besides this, might happen to have already a plural 
citizenship (§ 351), had now at least two : that of their own 
city, and that of Rome. This double patria is also expressly 
recognised at very different periods (k). This relation, how- 
ever, was of less importance than might at first be supposed. 
In regard to the citizenship of Rome, the municipal burdens 
and duties (munera)y so heavy in other cities, came little into 
view, as these were mostly provided for there in a different 
manner. The jurisdiction founded upon citizenship (forum 
originis) before the courts of the city of Rome, certainly ex- 
isted for the inhabitants of other cities, yet only under great 
limitations. It was sustained only when these municipals hap- 
pened to be sojourning in Rome, and even then only with 
numerous reservations, which were included under the common 
name of the^ti^ revocandi domum (Z). Finally, the application 
of the local law of the city of Rome to the persons of the 

(t) This expression actually occurs Id L. 7, C. de incoUs (10, 39). 

(k) Cicero, de legibus, iL 2 : ^ Omnibus municipibus duas esse censeo 
patnas, unam naturae, alteram civitatis . . . habuit alteram loci patriam, 
alteram juris.* L. 33, ad mun. (50, 1), (Modestinus) : * Roma communis 
nostra patria est.' Cicero speaks only of municipes from Italy ; Modestinus 
speaks quite generally (nostra) ; each according to the law of his time. 

(0 L. 28, § 4, ex quibus cans. (4, 6) ; L. 2, §§ 3-6, de jud. (5, 1) ; L. 
24-28, eod. 
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citizens of other places (the proper objects of our whole present 
inquiry), can only be fully treated of below (§ 357) in a wider 
connection. 

It would, however, be incorrect to assume from this new 
combination that, in fact, all free inhabitants of the Koman 
empire must have had at least the citizenship of Rome (as cives 
liomani). For even after the ordinance of the Emperor Cara- 
calla as to the dvitasy there was still always no small number 
of persons who entered anew into lower classes, and by whom, 
therefore, these classes were constantly preserved ; partly as 
new Latini and peregrini were created by incomplete manumis- 
sion (m), partly by immigration of foreigners into the Koman 
empire, upon whom citizenship was not at once conferred when 
they were received as subjects. 

The proposition above laid down (§ 351) is true, therefore, 
for all periods, that free inhabitants of the Boman empire 
could be without any right of citizenship in any municipality, 
although, indeed, its practical application became in course of 
time rarer and less important 



Sect. X.— (§ 353.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM. 

II. DOMICILIUM. 

Sources (see above, § 350). 

Authors. 

Lauterbach, de domidlioy 1663 (Diss. vol. ii. N. 72). 
Thomasius, de vagabundo (Diss. vol. L N. 3). 
Gluck, vol. VI. §§ 512-515. 
Sjlebulff, vol. i. pp. 122-128. 

The second reason whereby individuals became attached to 
an urban community was domicile {domicilium) (a). 

(m) Justinuui abolished these imperfect maQamiflrioiis {Cod, viL 6, 6), 
ol which the effects had continaed down to his times, not only in the 
flUves themselyes who were so manumitted, bat also in their descendants. 

(a) I think WohnsUz more expresstre, and therefore better than 
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That place is to be regarded as a man^s domicile which he 
has freely chosen for his permanent abode, and thns for the 
centre at once of his legal relations and his business (b). The 
term permanent abode, however, excludes neither a temporary 
absence nor a future change, the reservation of which faculty 
is plainly implied ; it is only meant that the intention of mere 
transitory residence must not at present exist. 

Domicilium^ like origoy established a connection with a par- 
ticular urban community. It therefore related to a definite 
urban territory (c), and embraced not only the inhabitants of 
the city itself, but also those of the villages and farms (colonice) 
belonging to this territory (d). 

For persons who became attached in this way to an urban 
community the regular designation is Incola (e). The two 
different grounds, however, by whnch such a connection could 
be established (citizenship and domicile), are distinguished by 
the following contrasted terminology : 

Wohnort ; but I cannot adndt a difference in the meaning of the two 
terms (Llnde, § 88, note I). The distinction of mere residence will be 
immediately mentioned and more closely defined. The doctrine of domi- 
cilium is here, like that of origo, expounded chiefly in its connection with 
Roman law. But as it will appear below that in modem law domicile 
occupies in its leading principles the same position as in Roman law, it 
seemed proper even here to consider the modem law also. 

(b) L. 7, C, de incolis (10, 39), (see above, § 350, f) : ' Incolas vero 
. . . domicilium facit. £t in eo loco singulos habere domicilium non 
ambigitur, ubi quis larem rerumque ac fortunaram suarum smnmam con- 
stituit, unde rursus non sit discessurus, si nihil avocet, unde quum pro- 
fectus est, peregrinari yidetur, quo si rediit, peregrinari jam destitit.* 
L. 203, de V, S. (50, 16) : ' . . . sed de ea re constitutum esse, earn 
domum unicuique nostrum debere existimari, ubi quisque sedes et tabulas 
baberet, suaramque rerum constitutionem fecisset.* [See Note A at end of 
section.] 

(c) L. 8, 5, 6, C. de incolis (10, 39). 

((/) L. 239, § 2, de V. S, (50, 16) : ' Nee tantum hi qui in oppido mo- 
rantur, incolse sunt, sed etiam qui alien jus oppidi finibus, ita agrum habent, 
ut in eum se quasi in aliquam sedem, recipiant.' An apparent contradic- 
tion is found m L. 27, § 1, L. 35, ad mun, (50, 1), which allow to the 
inhabitant of a colonia the domicile of the city, only when, by a more 
lengthened residence in the city, he enjoys its advantages and comforts. 
This limitation, however, is owing without doubt to an inaccuracy of ex- 
pression, and does not extend to domicile itself, but only to a peculiar 
effect of it, the participation in certain kinds of municipal burdens. For, 
certainly, no one doubted that the inhabitants of the colonias had their 
forum (f. domicilii) before the municipal authorities. Gomp. below, § 
355, m. 

(e) L. 5, 20, ad mun, (50, 1); L. 239, § 2, </e F. S. (50, 16), (note d) ; 
L. 7, de incolis (10, 89), (note 6). 
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Municipes and Incoloe (/). 

Origo and Domicilium (g). 

Jus originis and Jus incolatus (h), 

Patria and Domus (t). 
From this definition results the essential distinction between 
domicile and mere residence on the one hand, and the owner- 
ship of land on the other. Residence, not accompanied with 
the present intention that it is to be permanent and perpetual, 
does not constitute domicile, even if by accident it continues 
for a long time, and therefore is not merely transient.^ 
Such, for instance, is the residence of students at an edu- 
cational institution ; only when this continued for ten years 
was it, according to an ordinance of Hadrian, to be regarded 
as permanent, and therefore as constituting domicile {k). 
Ownership of land in a territory is not required for domicile, 
and by itself is insufficient to constitute it (Z). 

The constitution of domicile, with its legal consequences, is 
the result of free will and the act corresponding therewith, not 

(/) L. 6, § 5, (2e mun, (50, 4). As to the expreflsion municipeSf see 
above, § 352, ^; as to incolss, note e. The language of Paulus is inaccurate 
in L. 22, § 2, ad mun, (50, 1), where he names mere inhabitants municipes 
(instead of incolx), only meaning to say that they also have to bear the 
municipal burdens. 

ig) L, 7, § 10, de interd. et releg. (48, 22) ; L. 6, § 3 ; L. 22, § 2, ad mun. 
(60, 1). 

(h) L. 15, § 3, ad mun. (50, 1) ; L. 5, C. de incoUs (10, 39). 

(0 L. 203, de V. S. (50, 16). 

^ See Note B at end of section. 

(k) L. 5, § 5, de injur. (47, 10) ; L. 2, 3, C. de incolis (10, 39). The 
ten years are, indeed, only a presumption of a purpose of constant resi- 
dence. Lautcrbach, de domicilio, § 27 ; [Westkke, § 51 ; Phillimore, iv. 
90 ; 0pp. in Munro v Munro, 1 Rob. 500, 518, 522.] 

(0 L. 17, § 13; L. 22, § 7, ad mun. (50, 1); L. 4, C. de incolis (10, 39). 
Many cities had the privilege that mere ownership of land, without domicile, 
rendered persons liable to undertake personal munera. L. 17, § 5, ad mun. 
(60, 1). [See per Lord Stowell in The Dree Gebroeders, 4 Rob. Ad. 285. 
Parbes v Forbes, Kay 341, 23 L. J. Ch. 724 ; Lord Adv. v Lamont, 1857, 
19 D. 557 ; TuUoh v TuUoh, 1861, 23 D. 639 ; Rose v Ross, Julv 16, 1830, 
4 W. and S. 289. But though this is so, the purchase of laud, the prospect 
of succession to a family estate, especially at the domicile of origin, and 
8tiU more the possession of family estate, by one residing in a different 
coontay, have been repeatedly regarded as, along with other circumstances, 
important criteria of the animus manendi. See Aikman ▼ Aikman, 1859, 21 
D. 757, 3 Macq. 852, 858, 878 ; Udny v Udny, Dec. 14, 1866, 6 Macph. 
164 ; Munro v Munro and MacdouaU v DaUiousie, 1837, 16 S. 7, 18 ; 1 
Bob. 476, 492 ; Moorhouse v Lord, 10 H. of L. 272, 32 L. J. Ch. 295 ; 
Somerville v Somerville, 6 Ves. 750, 787 ; Jopp r Wood, 34 L. J. Ch. 
212.] 
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therefore of a mere declaration of intention without any act(m). 
Freedom of choice is in this matter so strictly required, that it 
must not be at all restrained by provisions of private law, e.g, 
by the condition of a particular residence annexed to a legacy, 
which condition is generally to be regarded as not written (n). 
On the other hand, this freedom may in many ways be re- 
stricted by the public law. Thus every servant of the state, 
e.g. every soldier, has a necessary domicile at the place of his 
8ervice*(o) ; the exile at the placd of his banishment (p). Con- 
Tersely; a certain residence may be forbidden by way of punish- 
ment (9). 

But further, domicile could be constituted in the following 
cases by the relation in which a person stood to another person 
and his domicile ; and this may be called a relative domicile : 

1. Wives have universally and necessarily the same domicile 
as their husbands (r). This domicile is retained by the widow 
80 long as she does not enter into a new marriage, or otherwise 
voluntarily change her domicile («). 

2. Children bom in wedlock have unquestionably from 
their birth the same domicile as their father. They may, how- 
ever, afterwards freely choose another domicile, when their 
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[0) L. 23, § 1, cuf man, (50, 1). [See Note D at end of section.] 



(m) L. 20, ad man, (50, 1) : ' Domidlimn re et facto transftirtur, non 
nuda contestatione ; sicnt in his exigitnr, qui negant se posse ad monera, 
ut incolas, yocaii.' [See Note at end of section.] 

(n) L. 31, ad man. (50, 1) ; L. 71, § 2, de cond, (35, 1). See above, 
voL iii. p. 184. 

1. (50, 1). 
p) L. 22, § 3, ad man, (50, 1). 

q) L. 31, ad man, (60, 1) ; L. 7, § 10, de interd, et releg, (48, 22). 
When it is said in L. 27, § 3, ad man, (50, 1), that the relegatus retains his 
previons domicile, this means merely that he is not freed by the punishment 
m>m liability to his former bnrdens. [In modem law an exile does not 
acquire a domicile in the country in wnich he has Hved as an emigrant 
with an intention of returning to his native country as soon as he may safely 
do so. De Bonneval v De Bonnevaly 1 Curt. Ec 856. As to the domicile 
of the prisoner, the exile, and the lunatic, see Phillimore, iv. 127, 128, 
91 ; Westlake, §§ 38, 52, 53. On the subject of the lunatic's domicile, 
reference may be made to cases as to lunatics* settlement under the Poor 
Laws. See The King v Much Cowame^ 2 B. and Ad. 861. Scotch cases 
in Guthrie Smith, On the Poor Law, p. 221 sq.] 

(r) L. 5 de ritu nuptiarum (23, 2) ; L. 65 de jud. (5, 1) ; L. 38, § 3, 
ad mun. (50, 1) ; L. 9, C. de incolis (10, 38) ; L. 13, C. de dianiu (12, 1). 
This domicile is called the domicUium matrimonii. An invalid marriage 
does not constitute it, nor mere betrothal (sponsalia). L. 37, § 2 ; L. 32, 
ad mun, (50, 1). [See Note E at end of section.] 

(s) L. 22, § 1, ad mun. (50, 1). 
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original one ceases (t). It must, in like manner, be said of 
natural children, that the domicile of the mother is to be re- 
garded as theirs.' 

3. So is it with freedmen. Their domicile was originally 
that of the patron (ti) ; but they could afterwards change it at 
will (r). 

4. In our modern relations, it is the same with hired ser- 
vants (w) ; likewise with day-labourers working permanently - 
on a particular estate, and the journeymen working with a 
master workman. 

The extinction of a previous domicile takes placd, like its 
constitution, by the free choice of the party. Commonly, 
though not universally and necessarily, this extinction will 
coincide with the establishment of a new domicile, and there- 
fore in our law sources the extinction is termed translation (x). 

Note A, p. 54. 

The more important definitions of domicile will be found collected 
in Story, ch. iii. ; Burge, vol. L ch. ii. ; Phillimore, iv. p. 41 seqq. ; 
Westlake, ch. iii. See also M'Laren, Law qf Wills and Succession, 
ch. i. (Edin. 1868). The definition of the code above cited is criti- 
cised by Kindersley, V.C., in Lord v Colvin (Moorhouse v Lord), 4 
Drew, see, 373, 423. See 10 H. of L. 272 ; Whicker v Hume, 7 
H. of L. 159, 164. ' Domicile is a place of residence that cannot 
be referred to an occasional and temporary purpose ;' per Lord 
Loughborough in Bempde v Johnson, 8 Ves. J. 201. Donellus, 
Com, L xviL c. 12, p. 978, h, ed. Frankf. 1626, characterizes the 
definition in the Code as ' majore venustate quam certitudine defi- 
nitionis,* and desiderates in it some test or criterion, ' unde sedem 
alicubi ita constitutam intelligamus ex quo ilia sequuntur quae dixi- 

(0 L. 8 ; L. 4 ; L. 6, § 1 ; L. 17, § 11, ad mun. (50, 1). So they un- 
questionably follow the father, if he establishes a new domicile after their 
Dirth, as long as they themselves still belong to his household. 

* As to ^e domicile of minors, see Phillimore, iv. 78 eqq. The mother*8 
domicile is that of a child who lives with her after the deatn of the fother, 
at least where there is no suspicion of fraud. Pottinqer v. Wightman, 8 
Mer. 67 ; Ar^iott v. Groom, 1846, 9 D. 142 ; 2 Kent's Com. 227 n, 481 n ; 
Robertson on Pers. Succ. 198, 275. See however Bar, § 31, pp. 96, 97. 

(ii) L. 6, § 8 ; L. 22, pr. ad mun. (50, 1). On this last passage, comp. 
the treatiae already cited above, ( 851 n. 

(r) L. 22, § 2 ; L. 27 pr. ; L. 87, § 1, ad mun, (50, n. 

(it) Comp. the Prussian Allg, GerichUordnung, L 2, § 18. 

(x) Tu 20, ad mun. (see above. Note C) ; L. 1, C. de incolis (10, 89). 
This rariability is indicated by the expreasion domicilii ratio temporaria. 
L. 17, § 11} o^ ivnm. (50, 1). [See Note F at eod of sectioD.] 
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mus. Pressius igitur et certius sic domicilium cuj usque privatum 
recte definietur : ut sit locus in quo quia habitat to animo ut ibi per- 
petuo consistat nisi quid avocet.^ 

Note B, p. 55. 

' The gradation from residence to domicile consists both of cir- 
cumstances and intention * (per Dr. Lushingtou in MaUass y Maltass^ 
1 Rob. 75) ; and however long residence at a place may continue, 
the presumption thus raised of an intention to be domiciled there, 
may, it would appear, be rebutted by evidence of a contrary intention. 
See Hodgson v De Beauckesne, 12 Moo. P. C. 283, 828 ; Joppy Wood^ 
34 L. J. Ch. 212; Drevon v Drevon, 34 L. J. Ch. 133; Udny v Udny^ 
Dec. 14, 1866, 5 Macph. 164; and cases cited infra, p. 62. *The 
long duration of residence in one place is a material ingredient from 
which intention may be collected ; but a person may live fifty years 
in a place and not acquire a domicile, for he may have had all the 
time an intention to return to his own country.' — Per Sir J. Dodson 
in Bremer v Freeman, 1 Deane 192, 219. * Nulla tempora constituunt 
domicilium aliud cogitanti.' — ^D'Argentr^, Com., art. 449; cf. Mas- 
card. ConcL 559, § 13, p. 249. See, however. The Harmony, 2 Rob. 
Ad. 322, 324, where Lord Stowell said, *• Time is the grand ingredient 
in constituting domicile.' Cf. Cocherell v Cockerell, 25 L. J. Ch. 
730. Domicile in private international law requires to be distin- 
guished from the residence to which municipal law assigns certain 
effects for various purposes, such as payment of taxes, the exercise 
of political rights, relief under the poor laws, etc. Thus Inglis, J. C, 
distinguishes domicile and settlement under the Scotch Poor Law 
Acts : * The law of settlement is the creature of statute, and is regu- 
lated by statute throughout ; the law of domicile depends on general 
principles of jurisprudence. What shall be held to be a party's 
settlement depends on matter of fact, and on that only; and the poor 
law . . . pays no regard to the intention of the pauper, or to the 
interest of the pauper . . . Whether a pauper has a residential 
settlement is a question of fact ; and it must be determined by the 
answer to this further question, whether the pauper having a birth 
settlement to fall back upon, as every person born in Scotland has, 
has acquired by the fact of residing five years within another parish 
a settlement there, or has, by the fact of residing one year out of 
each succeeding five years, retained that settlement. The question of 
domicile depends on entirely different considerations. It is essential 
to consider what was the intention and purpose of the party, and 
mere physical fact alone is of no avail. A man's domicile requires 
to be determined in order to regulate his succession, or for some 
such purpose ; and the main question in such an inquiry is. To what 
law did the person intend to subject himself, so that it should regu- 
late his succession, and the like?' — Crawford and Petrie y Beattie, 
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1862, 24 D. 367. But this wide distinction does not seem to be 
countenanced by the actual decision of certain cases. See Greig v 
Miles and Simpson, July 19, 1867, 5 Macph. 1132. Phillimore, iv. 
162, 176. 

Note C, p. 56. 

The President, 5 Rob. Ad. 279 ; The Falcon, 6 Rob. 198 ; Stanlei/ 

V Bemes, 3 Hag. Cons. 447 ; De Bonneval v De Bonneval, 1 Curt. 

Eccl. 856, 868 ; Anderson v Laneuville, 9 Moo. P. C. 335 ; Re Steer, 

8 H. and N. 594, 28 L. J. Ex. 22 ; Brevon v Drevon, 34 L. J. Ch. 

131 ; Pitt V Pitt, Dec. 5, 1862, 1 Macph. 106 ; H. of L. April 6, 1864, 

2 Macph. 28, 4 Macq. 627, etc. ; The Venus, 8 Cranch, 253, 279-283, 

8 Curt. 116. But written or spoken declarations of intention, made 

at the time, are often important items of evidence. After stating 

that no stress can be laid on casual expressions of preference for one 

country above another, which depend on the feelings at the moment, 

Lord Chelmsford observes : * But I do lay very considerable stress on 

declarations made to parties to whom he would be likely to reveal 

his intentions, those declarations not being casual and occasional, but 

repeated from time to time, and evincing a strong determination to 

carry into effect the objects which he states.' — Moorhouse v Lord, 10 

H. of L. 272, 32 L. J. Ch. 295 ; Aikman v Aikman, Udny v Udny, 

supra; Lowndes v Douglas, July 18, 1862, 24 D. 1391. When the 

person whose domicile is in question is living, he may be examined 

as a witness. Maxwell v M'Clure, Dec. 18, 1857, 20 D. 307, 3 

Macq. 853; Kennedy y Bell, July 17, 1863, 1 Macph. 1127, revd. 

H. of L., May 14, 1868: cf. Clarke v Territory of Washington, 1 

Wash. T. 82, 2 Abbott's Nat. Dig. 182 ; Brodie v Brodie, 2 Sw. and 

Tr. 259. 

Note D, p. 56. 

The modem rule rather is, that a soldier or sailor has a domicile 

in the country in whose service he is employed, even though stationed 

abroad. Where there are different laws within the same empire, an 

officer belonging to one of its provinces does not change his domicile 

mereljr by being quartered in another province in the course of his 

service. Dalhausie v M'DouaU, 1837, 16 S. 6, 1 Bob. Ap. 475, 7 

CL and Fin. 817 ; Broum v SmUh, 15 Beav. 444, 21 L. J. Ch. 856 : 

comp. Somerville v Somerville, 5 Ves. 750. Yet 'it may happen, 

though a military appointment be the cause of residence, that the 

residence is of that fixed and permanent sort which excludes the 

idea of anj other domicile remaining, and necessarily induces a new 

domicile in the country where the residence is established.' — Per L. 

Pres. Hope in Clark v Newmarsh, 1836, 14 8. 488, 500 (Governor 

Trapaud's case) ; comp. Ommanney v Bingham, 5 Ves. 757, 3 Pat. 

Ap. 448 (Sir C. Douglas's case). This was probably the original 
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ratio of the cases which established the doctrine (now regarded as 
anomalous ; see per Eandersley, V.C, in Drevon v Drevon^ 34 L. J. 
Ch. 129 ; In re Capdevielle, 83 L. J. Ex. 212, 2 H. and C. 982 ; comp. 
infra, Note F), that service in India or other colonies, requiring 
residence there, creates an Indian domicile. Bruce v Bruce, 6 Bro. 
566, 2 B. and P. 230 n, 3 Pat. Ap. 163 ; Munroe v Douglas, 5 
Madd. 379 ; Craigie v Lewin, 3 Curt 435 ; Commra. of Inl. Rev. v 
Gordon, 1850, 12 D. 657. But that doctrine had its origin at a time 
when the East India Company's was an independent, and almost a 
foreign service. See Hook v Hook, Feb. 7, 1862, 24 D. 488. 

Note E, p. 56. 

' Her abode and domicil foUoweth his.* — Stair, i. 4, 9. A 
doctrine long prevailed in Scotland, supported bj the authority of 
Lord Brougham, that this domicile might be different from the 
husband's domicile for purposes of succession, and that jurisdiction 
in matrimonial causes, for example, inight be founded by a domicile 
acquired by a temporary residence irrespective of the proper domicile 
of either spouse, or even by a mere residence of forty days required 
by a rule of process, sometimes called improperly a domicile of cita- 
tion. Utterton v Tewsk, and other cases in Ferguson's Cons, Hep, 
28, 68, 209, 226, etc.; Warrender v Warrender, 1834, 12 S. 847, 
2 S. and M*L. 220, 2 CI. and Fin. 520 ; Jack v Ja^ 1862, 24 D. 
467 ; FiU v PUt, 1862, 1 Macph. 106. This was corrected, how- 
ever, by the House of Lords in the last cited case (2 Macph., H. of 
L. 28, 4 Macq. 627: cf. Einger v Churchill, 1840, 2 D. 307; Dolphin v 
Robins, 1859, 8 Macq. 563, H. of L.), and the rule fixed, apparently, 
that nothing short of an absolute domicile can confer jurisdiction 
(comp. per Lord Deas, 24 D. 487). But observe the doubts of Lord 
Westbury, whether in every case the wife's domicile is by attraction 
or construction so inevitably and inflexibly the same as the husband's 
as to make her subject, for the purpose of divorce, to the tribunals of 
any country which he may choose. This probably saves the decision 
in Jack v Jack, and is supported by Dolphin v Robins, supra. West- 
lake, § 42 ; PhilHmore, iv. 70 ; Hume v Hume, 1862, 24 D. 1342 ; 
Bar, § 31, p. 95 ; Bishop on Marriage and Divorce, § 728 sq. ; 
Harteau v Harteau, 14 Pick. Mass. R. 181. See especially Fraser, 
Conflict of Laws in Cases of Divorce, p. 58 sqq., Edin. 1858. The 
wife retains the domicile of the husband as a rule, even though living 
apart by mutual agreement, unless there be a judicial separation. 
Warrender v Warrender, and Dolphin v Robins, supra; Williams v 
Dormer, 2 Robertson 505 ; Hook v Hook, 1862, 24 D. 488 ; Tulloh 
V Tulloh, 1861, 23 D. 639 ; Barber v Barber, 1858, 21 How. U. S. 
582 ; Telverton v Telverton, 1859, 1 Sw. and Tr. 574. Lord Kings- 
dovm, in Dolphin v Robins, held it an open question whether even a 
judicial separation would enable a wife to acquire a different domicile 
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from the husband. But the prepouderance of authority is in favour 
of the proposition as stated above. A betrothal to an Englishman 
was held not to change the domicile of a Scotchwoman, although she 
abo resided in England three years before her death. AmoU v 
Groom, 1846, 9 D. 142. 

Note F, p. 57. 

The proposition at the end of the section is affirmed in Kennedy 
V Bell, H. of L., May 14, 1868. The tendency of British courts 
in the later cases has been to give less weight to circumstances for- . 
merly considered of importance as indicating an intention to change 
the domicile. 'The animus to abandon one domicile for another 
imports an intention not only to relinquish those peculiar rights, privi- 
leges, and immunities which the law and constitution of the domicile 
confers, — in the domestic relations, in purchases and sales, and other 
business transactions, in political or municipal status, and in the 
daily affairs of common life, — ^but also the laws by which succession 
to property is regulated after death. The abandonment or change 
of a domicile is therefore a proceeding of a very serious nature, and 
an intention to make such a change requires to be proved by very 
satisfactory evidence.' — Per Lord Curriehill in Donaldson v M^Clure, 
1857, 20 D. 307, 821, aff. 3 Macq. 852 ; cf per Lord FuUerton in 
AmoU V Groom, 1846, 9 D. 146, 148. It is so especially where the 
change of domicile is into a foreign country. * You may much more 
easily suppose that a person having originally been living in Scot- 
land, a Scotchman, means permanently to quit it and come to Eng- 
land, or vice versd, than that he is quitting the United Kingdom in 
order to make his permanent home where he must for ever be a 
foreigner, and where there must always be ... a complication, and a 
conflict between the duties he owes to one country and the duties 
that he owes to the other. Circumstances may be so strong as to 
lead irresistibly to the inference that a person does mean quaienus in 
iUo exuere patriamJ' — Per Lord Cranworth in WTiicker v flume, 7 H. 
of L. 124, 159. 'In prder to acquire a new domicile ... a man 
must intend quatenus in illo exuere patriam, . . . You do not lose your 
domicile of origin, or your resimied (sic: qu, assumed?) domicile, 
merely because you go to some other place that suits your health 
better, unless, indeed, you mean, either on accotmt of your health or 
for some other motive, to cease to be a Scotchman, and become an 
Englishman, or a Frenchman, or a German.' — Moorhouse v Lord, 10 
H. of L. 272, 283. See also Aikman v Aikman, 1859, 21 D. 757, 8 
Macq. 854 ; PiU v Pitt, 1864, 1 Macph. 106, rev. 2 Macph. H. of L. 
2B, 4 Macq. 627 ; Drevon v Drevon, 34 L. J. Ch. 129 ; I/odgson r 
De Beauchesne, 12 Moo. P. C. 285 ; Japp v Wood, 84 L. J. Ch. 212 ; 
Bremer t Freeman, 1 Deane 192 ; AWjnmey- General r Blucher, 84 L. 
J. £z. 29, etc ; McLaren, Law of Wilis and JSuecetnan, vol L p. 7. 
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It has been made a question whether the doctrine thus recently 
laid down bj the House of Lords overrules that of Story (§ 46), fre- 
quently adopted by the tribunals, that * if a person has removed to 
another place, with an intention of remaining there for an indefinite 
time, and as a place of fixed present domicile, it is to be deemed his 
place of domicile, notwithstanding he may entertain a fioating intention 
to return at some fiUure period,^ or even * a constant contemplation of 
returning at some distant and undefined period to his native country* 
(per Lords Glenlee, Moncreiff, etc., in Munro v Munro^ infra). In 
re Capdemelle^ 2 U. and C. 982, 33 L. J. £x. 212. The doubts as 
to the extent of the doctrine to be deduced from Moorhouse v Lord, 
there expressed by Pollock, C. B., and Bramwell, B., are supported 
by earlier cases, such as Bruce v BrucCj 1790, M. 4617, Rob. Fers. 
Sue. 119, 183, 3 Pat 163 ; Stanley v Bemes^ 3 Hag. Cons. 438, 465 ; 
Anderson v LanmvilU^ 9 Moore, P. C. 325 ; In re Steer, 28 L. J. Ex. 
22 ; Munro v Munro, 1837, 16 S 35, 1 Rob. Ap. 523 ; Shedden v 
Patrick, 1852, 14 D. 721, 733 ; Lord Advocate v Lamont, 19 D. 779 ; 
Lowndes v Douglas, 1862, 24 D. 1391. See WestL § 38, and supra, 
Note D, p. 59. There can, however, be no doubt that the law is now 
as above stated. The true doctrine appears to be that stated in the 
text, p. 54, which is consistent with the rule laid down by Lord 
Alvanley, M. R., in Somerville v Somerville, 5 Ves. 750, 786, that 
' the domicile of origin is to prevail until the party has not only 
acquired another, but has manifested and carried into execution an 
intention of abandoning his former domicile, and taking another as 
his sole domicile ;* and this intention, it is now held, must be an 
intention not merely to change the residence, but to adopt a new 
country. As to the revival of the domicile of origin while in itinere 
from an acquired domicile with the intention of residing permanently 
in the country of birth, see Story, § 48 ; Westlake, § 40 ; Eraser, 
Personal and Domestic Relations, i. 723; Munro v Munro, 1 Rob. 606; 
Munroe v Douglas, 5 Madd. 379, 405 ; Lyall v Paton, 25 L. J. Ch. 
746. 



Sect. XI.— (§ 354.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM. 
II. DOMICILIUM (continuation). 

Domicile^ as an independent ground of connection with a 
particular community^ can exist simultaneously in regard to 
several localities^ if a person uses several places alike as centres 
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of his connections and affairs, and distributes his actual resi- 
dence among them according to need. Many of the Roman 
jurists doubted the possibility of this ; but at last it was allowed, 
although it was not forgotten that such a case was to be re- 
garded as of rare occurrence (a). 

Conversely, a person can be without a domicile in the sense 
of the word above defined, although this is certainly one of the 
rarer cases (b). It must be admitted in the following circum- 
stances, in themselves very dissimilar : — 

1. When a previous domicile is renounced, in order to go 
in quest of a new one, until this is chosen and actually consti- 
tuted (c). This case is of little importance, on account of the 
generally short endurance of such an interval. 

2. When a person has for a long time made travelling his 
occupation, without having any home as the permanent centre 
of his affairs, and to which he is wont regularly to return. 
This case, too, is of little importance, because it seldom 
occurs. 

3. In the case of vagabonds or wanderers, who rove about 
without any settled way of life, seeking their subsistence for 
the most part by means uncertain and dangerous to the public 
welfare and security. This class is numerous and important, 
and is one of the greatest evils of our time (d). 

The idea of domicile above laid down (§ 353) relates to 
the life of the natural man, and is not, therefore, properly ap- 



(a) L. 5 ; L. 6, § 2 ; L. 27, § 2, ad mun, (50 1) ; C. 2, pr, de sepulL in 
VI. (3, 12). 

(b) L. 27, § 2, ad mun. (50, 1). 

(c) L. 27, § 2, ad mun. (50, 1). To this category belongs very often 
the case of a hired seryant, day-labourer, or journeyman tradesman 
changing his service or his work, when such a change is accompanied by 
a change of residence (§ 353, Num. 4). [See below, § 359.] 

((/) It is remarkable that in the sources of the Roman law there is no 
special mention of this class. Even the fugitive slaves (errones^ fugitivt, 
L. 225 de V. S. 50, 16), who are often mentioned, cannot be reckoned in 
it, since these have in the legal sense a certain domicile — that, namely, of 
their masters. The explanation of this remarkable fact is, that the persons 
who with us are vagabonds (together with the greatest part of our prole- 
taires) were included by the liomans in the slave class. — Thomasius, de 
Vagabundo, § 79, 91, 112, calls vagabundus every one who has no domici- 
lium^ and distinguishes him from the wanderer of doubtful character, quite 
contrary to the prevailing usage, which regards these two expressions as 
equivalent. No one will call the merchant who has given up his domicile 
to seek a new one, or the respectable traveller by profession, a vagabond. 
[Van Haesten, de Vagabundis, Ultraj. 1773 ; Phillimore, iv. 55.] 
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plicable to legal persons (e). Yet even to these it may become 
necessary to assign something corresponding or similar to the 
domicile of natural persons, — as it were an artificial domicile, 
especially in order to fix their fomm (/). In most cases all 
doubt will be removed by the natural connection of the legal 
person with the soil : so it is in the case of towns and villages, 
churches, schools, hospitals, etc. There may be doubt in the 
case of industrial associations, if their activity is eitiber fixed to 
no locality, or extends over great distances, as e.g. the case of 
railway companies, or steamboat companies, or companies for 
the building of bridges over great rivers, whose banks are 
often subject to different jurisdictions, different legislatures, 
or even different states. In such cases it is advisable at the 
first establishment of such a legal person to fix its artificial 
or constructive domicile {g) ; if this is neglected, the judge 
must endeavour to discover by construction the centre of its 
affairs.^ 

If we here compare the two separate grounds of connection 
with a particular community, citizenship, and domicile, the 
following possible combinations follow from the principles laid 
down for both (§§ 351-354) :— 

An individual could have the right of citizenship in one 
city, in several, or in none (§ 351). 

Together with this, the same person could have a domicile 
in one city, in several, or in none (§ 354). 

But it was certainly the regular and most usual case that a 
person had citizenship in one city only, where he had also his 
domicile. 

(e) See above, vol. iL § 85 foil. 

(/) Comp. Linde, Lehrhuch^ § 88, note 14. 

(^) Examjples : Statut der Berlin- S&cJmschen {Anhaltischen) Eisenhalm' 
Geselbtchofty § 1 : * Berlin is its domicile and the seat of its administration, 
and the royid court of the city of Berlin its ioTum.^— Statut der Berlin- 
Stettiner Eisenbalm-Gesellschqfl^ § 3 : * Stettin is the domicile of the com- 
pany,' etc. (GesetzsammU JUr die Preussischen Staaten^ 1839, p. 178 ; 1840, 
p. 306.) 

^ This and other questions relating to corporations will be considered 
below, under § 373. 
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Sect. XIL— (§ 355.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM— 
EFFECT OF THESE RELATIONS. 

After having described the two grounds of connection 
with a particular community, the practical side of this doctrine, 
or the legal effect of that connection, has to be examined. 

One might expect it to have for its result an equal propor- 
tion of rights and duties ; and it is somewhat striking that the 
law sources treat almost exclusively of the obligations it imposes, 
not of the rights it confers. This is to be explained in the fol- 
lowing manner: — The right of citizenship (origo) certainly 
involved rights which were originally very valuable, especially 
the exclusive right of sharing in municipal government by 
being eligible to the senate and magisterial offices. But in the 
later ages of the empire, the membership of these senates was 
transformed from an honour into a burden and a means of op- 
pression (a). As to the magistrates of the municipalities, our 
law sources give us Tcry scanty information ; which is to be 
accoanted for by the fact, that these books were designed 
entirely for the use of Justinian's empire, ue. the East (b). 
On the other hand, the obligations originally attached to citizen- 
ship remained unchanged in the course of time, so that in our 
law sources they could be, and necessarily were, treated of in 
their entirety. But in regard to domicile, as the second bond 
of connection, nothing was said of rights pro{>erly so called ; 
since it could be established by the mere will of the individual 
(§ 353), with which the acquisition of such rights wa« hardly 
consistent. In fact, also, even where the statement of definite 
rights might be expected, mere matter of fact advantages and 
enjoyments are enumerated as practical results of domicile (e). 

There remain, therefore, for more particular consideration, 
only the obligations ari.sing from this connection. These have 

(a> SaTijmy, OejfrhirhU fUn It. It. im Mitis-JaUtr. voL i. § 8. 

(6> lb. § 22. 

(c) L^ 27. § 1. admau. CAk I): 'Hi quU ... id illo (mmaciiAfj) T«mdit. 
emit, oontrahit, in to foro. t/aitu^^, iqiecUt/ruliji utitrjr. ibi festw di* c*lt- 
brat, omnibus deniq^i/f niunkipii tsfAittuoilhk . . . fraitar, ibt nugu lu^bcre 
^omiaUujxL.^ OjUii,, sui to thk ymuLgti, f 3-03. 'A 

E 
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already been indicated in a general way : Municipal Burdens, 
Jurisdiction, the Local Law (§ 350) ; and these three branches 
are now to be more minutely developed and established by 
reference to our law sources. 



I. MUNICIPAL BURDENS (munero). 

By the term mimera, burdens of every kind are generally 
understood. Here, however, only those burdens are taken into 
account which arise from the public law, consequently only pub- 
licoj not privata (d), and, in particular, from the personal con- 
nection with an urban community ; whence also they are called 
civilia munera (e). It is not to be supposed, however, that these 
burdens were necessarily borne for municipal ends and advan- 
tages alone; for a great portion of the local administration 
of the state was imposed on the municipalities, and many of 
the most oppressive municipal burdens were employed only for 
the purposes of the state, not of the municipalities themselves 
by whose members they were borne (/). 

The Roman jurists distinguish mimus and honor ^ in that 
the former was not, like the latter, connected with a personal 
dignity (dignitas) (g). It must not be supposed, however, 
that in this distinction they mean that honor is to be regarded 
merely as honour and right, without constraint and obligation. 
In regard to the honovj there was the same obligation to under- 
take it as for the munus (h) : the two were alike regarded as 
municipal burdens, and that distinction, therefore, applied to 
the name only. 

They distinguish, moreover, personal burdens and patri- 
monial burdens (munera personalia and patrimonii)^ according 
as, on the one hand, the trouble and labour involved was solely 

00 L. 239, § 3, de V. S. (60, IG) ; L. 18, § 28, de mun. (50, 4). If, 
tlierefore, the munera are elsewhere divided into puhlica and privata (L. 
14, § 1, de mun.), that is not a division of the municipal burdens (which 
are always puhlica), but of burdens in general, which certainly may origi- 
nate in relations of private law. 

(«) L. 18, § 28, de mun. (50, 4). 

(/) Comp. e.g. L. 18, §§ 3, 4, 8, 16, de mun. (50, 4). 

(g) L. 14 pr. %1; L. 6, § 3, de mun. (50, 4). The t^rm honor, how- 
ever, was applied not only to the magistrates, but also to the decurions. 
L. 5, de vac. (50, 5). 

{h) L. 3, §§ 2, 3, 15, 17, de mun. (50, 4). 
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or chiefly considered ; or, on the other hand, the expenditure 
or risk affecting the estate (t). This distinction, however, was 
fluctuating and of uncertain limits (i), as well as unimportant, 
since the two kinds of burdens affected uniformly the members 
of every municipality, and only them. On the other hand, it 
is important clearly to distinguish from these the burdens which 
attached only to landed property (such as land taxes), whether 
the possessors belonged personally to the city (by origo or 
domicilium) or not (/). 

The obligation to undertake municipal burdens normally 
affected all members of a municipality, whether they had entered 
into this relation by origo or by domicile (m). Whoever, there- 
fore, had by origo the citizenship of several towns at once, or, 
It might be, had also a domicile in several (§§ 351, 354), was 
in each of these towns obliged fully to participate in its burdens, 
and might thereby come into a veiy disadvantageous position. 

But although this general and uniform obligation of all 
members was the rule, there were yet, by way of exception, 
many exemptions on different grounds, and under different 
names (vacatio^ excusatio, immunilas) — some perpetual and some 
temporary (w). 

ir. JURISDICTION (forum origims, domicilii). 

At the foundation of this subject lies the general rule, that 
every lawsuit is to be brought in the forum of the defendant, 

(0 L. 1, §§ 1, 2, 3, 4, de mun. (50, 4) ; L. 6, §§ 3, 4, 5 eod. ; L. 18 pr. 
§§ 1-17 eod. Among the personal burdens was the administration of the 
jadicial office, as well as that of tutory. L. 1, § 4 ; L. 18, § 14 eod. ; L. 8, 
§ 4 ; L. IS pr. §§ 2, 3, cfe vac. (50, 5). 

(X:) Wherefore many added an intermediate class, mixta munera. L. 18 
/>r. §§ 18-27, de mun. (50, 4). 

(0 L- 6, § 5, de mun. (50, 4) ; L. 14, § 2 ; L. 18, § 21-25 ; L. 29, 30 
eod.; Lj. 10, pr. de vac. (50, 5); L. 11 eod. Somewhat different is the 
langiia^ of a passage in which these burdens on the soil are called patri- 
monii munera. L. un. C. de mulier. (10, 62). 

(m) L. 22, § 2 ; L. 29, ad mun. (50, 1) ; L. 6, § 5 ; L. 18, § 22, tie mun. 
ibO^ 4) ; L. 1, C. de municip. (10, 38) ; L. 4, 6, C. de incolh (10, 39). The 
varying statements of many passages as to the domicile of farm-houses in 
mtmlcipal bounds (§ 35:3, d) may arise from this, that a different principle 
of apportionment was adopted for many kinds of burdens, perhaps accord- 
ing to local divisions. 

(n) EHg. L. 5 and 6 ; Cod. x. 44-64. The more minute examination of 
these exenaptions may here be omitted, as it is unimportant for our present 
purpose. 
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not of the plaintiff (o). If it be asked^ then, where the de- 
fendant has his regular forum, the Koman law determines it 
thus : In every town, whose magistrate he is bound to obey, 
because he belongs to it. But the individual belongs to a town 
as well by origo as by domicile ; and thus that principle is trans- 
formed into the practical rule : A person may be cited as de- 
fendant in every town in which he has citizenship by origo^ and 
also in every town in which he has a domicile. This rule is 
enunciated precisely in these terms, and also referred to the 
higher principle above assigned, in the following passage of 
Gains (j>) : ^ Incola et his magistratibus parere debet, apud 
quos incola est, et illis apud quos civis erit ; nee tantum muni- 
cipali jurisdictioni in utroque municipio subjectus est, verum 
etiam omnibus publicis muneribus fungi debet.* 

In this important passage it is recognised that the forum is 
in precisely the same position as the municipal burdens. It 
follows, therefore, that there could be jurisdiction over the same 
person in more than two towns at the same time; if, for instance, 
he had citizenship by origo in several towns, and at the same 
time domicile in several others. It was, then, in the free choice 
of the plaintiff in which of these civitates he would make a law- 
suit depend, and the defendant was bound to answer in any 
place that might be selected. 

In regard to this unambiguous enunciation as well of the 
rule itself as of its higher principle, and of its connection with 
the municipal burdens, it is remarkable that so little is said in 
>ther passages of the jurisdiction founded upon mere origo 
{forum originis), as distinguished from domicile. In many 
passages in which the personal forum is mentioned for parti- 
cular cases and incidentally, only the forum domiciliiy not the 
forum originisy is spoken of (j). Yet this need not make us 
doubtful as to the rule itself ; it is rather to be explained by 
the following reasons : — In the first place, that rule had com- 

(o) Vat. Fragm, 325, 326 ; L. 2, C. de jurisd. (3, 13) ; L. 3, C. ubi in 
rem (3, 19) ; L. 3, 4, C. ubi causa status (3, 22). 

(p) L. 29, ad mun. (50, 1). 

(q) L. 19, § 4, <fe Jttd. (5, 1) ; L. 29, § 4, de inoff, test, (5, 2) ; L. 1, 2, 
de reb. auct.jud. (42, 5) ; Vat. Fraym. 320 ; L. 2, C. de jurisd. (3, 13) ; L. 
1, C. ubi res her. (3, 20) ; L. 4, C. ubi causa status (3, 22). On the other 
hand, several passages mention the choice of the plaintiff between thc/oruvi 
domicilii and the forum contractus. L. 19, § 4, de jud. (5, 1) ; L. 1, 2, 3, 
de reb. auct. jud. (42, 5). 
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plete application only in Italy, not in the provinces, in which 
there were no municipal magistrates with jurisdiction (r). Here, 
therefore, origo could found no jurisdiction ; while, on the con- 
trary, the abstract notion of domicile was just as applicable to 
the territory of a province, and therefore to the jurisdiction of 
the imperial governor, as to the territory of a particular town. 
But several of the passages cited expressly speak of the pro- 
vinces only («) ; and others may also have spoken of them, 
although in their present form it is not apparent. In the second 
place, perhaps, the application of the forum originia to one who 
iiad origo and domicilium in two different municipalities, was 
always limited to the case in which he happened to be found in 
the town to which he belonged by origo (i). But even if such 
a restrictive rule of law had not existed, the plaintiff must still, 
for his own interest, have preferred the forum domicilii^ because 
the defendant was more easily and conveniently reached in the 
place of his domicile. 

But, in conclusion, it must still be remarked, that the rules 
here laid down, although they have been established, for the 
most part, by the testimonies of the ancient jurists preserved in 
the Digests, can yet claim certain and universal authority only 
from the time when the confirmed and fully developed govern- 
ment of the emperors had introduced a high degree of unifor- 
mity into the various parts of the empire. It is therefore quite 
compatible with them, that many provinces in earlier times, 
soon after their subjection to the Koman empire, enjoyed 
peculiar privileges in the judiciary system, of which no trace is 
now to be found in our law sources (m). 

(r) It was later that the df/tnsoreJt receive^l here a kiud of jiiriMrlictifm, 
which long remamed yery limited, and was first nkwsd to fiomewhat (freat^rr 
importance by Justinian. Savigny, Gatchichte dks IL It. tm MituUilUr^ 
ToL iL § 23. 

(#) So e.g. among the paiKafres cited in note 7 ; L. 19, § 4, tU jwl. (%. 
1) ; L. 29, S 4, de inoff. (5, 2) : Vat. Fratpa. :52«. 

(0 So was it with the fr/rum ori/jinis in the city of li^/me ($ 'f'f2. k); uvl 
it is perhaps only accklental that no m^mtion is found of a KimiUr mhs Vjt 
other cities. 

(«) This is the case in regard to Sidly. Cicero, in Verrtm, act. 2, lib. 
2, c. 13, 24, 2o, 37. 
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Sect. XIH.— (§ 356.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM— 
EFFECT OF THESE RELATIONS. 

(continuation.) 

III. THE PARTICULAR LAW OF A COMMUNITY AS A QUALITY OF 

THE PERSONS BELONGING TO IT {lex originisj domicilii). 

In our general statement, three eflfects of a person's con- 
nection with an urban community have been assigned (§ 350) : 
Municipal Burdens, Jurisdiction, and, finally, the Law of the 
Community as a Quality of the Person. The first two effects 
have already been explained in detail (§ 355) ; and it still re- 
mains to examine the third, which alone belongs to our present 
subject, and for the sake of which the whole foregoing discus- 
sion was undertaken, since it is only in this way that the sub- 
ordination of the person to the local law of a particular city can 
be understood in its true connection. 

This inquiry arises out of the proposition, that every person 
is subject to a particular positive law (§ 345) ; but this law is 
to be regarded principally as local or territorial (§ 350), and, 
according to the Roman system, as connected with an urban 
territory (§ 351). Since, then, every person could belong to 
an urban territory either by citizenship {origo) or by domicile 
(§ 351), so in these two ways also could his subordination to 
the territorial law of a city be determined. 

Hence an intimate connection between the three different 
effects above enumerated, and especially between the two last 
effects of attachment to an urban territory (jurisdiction and 
territorial law) ; because both are to be regarded only as differ- 
ent sides of the totality of the local law. But the recognition 
of this intimate connection is important for our whole task, and 
even reaches beyond the proper Roman system, so as to be 
applicable in the exposition of the modern law. 

I will now endeavour to show the correctness of this asser- 
tion, as well as its more particular development, in the sources 
of the Roman law. Certainly the utterances of the Roman 
jurists upon this question are very scanty ; and the more so, as 
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on critical examination we are compelled to put aside, as be- 
longing to other subjects, very many passages which apparently 
refer to it. Besides, these few sentences could scarcely suffice 
completely to discover the views of the Romans. 

1. The oldest case belonging to this subject relates to the 
collision of a positive Roman law with the law of other sove- 
reign, yet allied, states (§ 348) (a). 

In the year of the city 561 (S. Cornelio Merula, Q. Minucio 
Thermo, Coss.), there was great distress in Rome among 
debtors oppressed by usury. There were, indeed, protective 
usury laws, but these were evaded by the usurers taking their 
obligations in the names of inhabitants of neighbouring states 
{socii and Latiyil) ; for as these were not bound by the positive 
law as to usury, debtors had no protection against them (6). 
To check this dishonest proceeding, a special law was passed, 
providing that the Roman laws as to usury should be bind- 
ing also upon the socii and Latini^ as creditors of Roman 
citizens (c). 

2. Of a similar nature is the rule of law recognised in a 
senatus consultum of the age of Hadrian, that the child of a 
marriage contracted secundum leges moresque peregrinorum is 
born a foreigner (and therefore belongs to his father), even 
when the mother (but not the father) had obtained citizenshij) 
at the time of the birth. Here, therefore, the principle of the 
Roman law, that the status of the legitime conceptus was to be 
determined as at the time of conception, was applied with com- 
plete reciprocity to the citizens of foreign states (d). 

The following cases relate to the collision of the positive 
laws of Italy with the law of the provinces ; consequently to a 
collision of laws within the limits of the Roman state. 

3. The obligation of a fidepromissor did not in most cases, 
like that of a fidejussor, pass to his heirs ; but exceptionally this 
transmission took place when the fidepromissor was a foreigner, 

(a) Livius, xxxv. 7. 

(6) WTiat usury law, according to date, is here meant, cannot be deter- 
mined, in the great uncertainty in which the hiiitory of these laws is in- 
volved. It may l>e that as to unciarium fasntu^ or that as to semunciarium. 
For OUT present purpose the question is unimportant. 

(c) Livius, /. c. : ' Plebesque scivit, ut cum Bociis et nomine Latinn 
pecuniae credit® jus idem, quod cum civibus Bomanis easet/ 

(</) Gains, i. § 92, compared with § 89. 
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and belonged to a provincial town whose positive law differed 
in this respect from the Roman law (e). 

4. A Lex Furia had appointed that the obligation of the spon- 
sores and Jidepramissores should be extinguished by the lapse 
of two years, as well as that several co-sureties of this kind 
should only be bound in part, not for the whole debt. This 
law, however, applied only to Italy, not to the provinces (/) ; 
that is, it was binding only for the citizens of municipalities in 
Italy, not for the citizens of provincial towns, even when these 
had the Koman citizenship (g), 

5. There was a class of freedmen who became by manu- 
mission neither cives nor Latinij but only peregrim^ and that 
with quite peculiar restrictions (dedUitiorum numero). Of these 
it is said that they could make no testament, neither as Koman 
citizens, because they had not that rank; nor as pereginni, 
because they were not citizens of any particular town, so as 
to be able to test according to its municipal law (A). The 
reason of this is to be found apparently in the following 
assumption : — If this peregrinua were the citizen of a provincial 
town which recognised the right of testing and prescribed 
certain rules for it, he could, by observing these rules, make a 
valid testament as well in Kome as in his native city. But he 
cannot do so, because he is not a citizen of any municipality 
(§ 351, n). 

(e) Gains, iii. § 120 : ' Prsaterea sponsoris et fidepromissoris heres non 
tenetor, nisi si de peregrino fidepromissore qosBramus, et alio jure civitas 
ejus utatur,'* It might be remarked that, in stating the rule, the sponsor, as 
well as the Jidepromissor, is named, but is not afterwards mentioned in the 
exception. This is explained by the circumstance, that peregrini could not 
be sponsores at all. Qaius, iii. § 93. 

(f) Gains, iii. §§ 121, 122. 

(g) The sponsores, who are assumed to be provincials in §§ 121, 122, 
must necessarily have had the Roman civitas ; see above, note e. Rudorff 
attempts to give the Lex Furia a narrower limitation (Zeitschrijl, xiv. 
p. 441), according to which it would no longer belong to this place. The 
more minute investigation of this point would lead ns too far. 

(h) Ulpian, XX. § 14 : * Latinus Junianus, item is qui dedititiorum 
numero est, tcstamentum facere non potest . . . qui dedititiorum numero 
est, quoniam nee quasi civis Romanus testari potest, cum sit peregriuus, 
nee quasi peregrinus, quoniam nuUius certas civitatis civis est, ut adversus 
leges civitatis suie testetur.^ Instead of the evidently correct reading, civis 
est, the manuscript reads sciens, which many have tried to defend in a 
forced and imsatisfactory manner. Adversus means here not, ^ against,' 
'in violation of,' but, *in conformity with,' 'in terms of,' these laws. Just 
so in L. 5, de usurp. (41, 3). Others would correct it to secundum. See 
Lachmann, Zeitschrijiy ix. p. 203. 
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6. Finally, the well-known fact may still be mentioned, 
that the peculiar marriage law of the Latin cities was lost 
when these obtained the Roman citizenship (t). 

It would be very rash to seek to deduce, from these few 
isolated sentences, exhaustive rules for the treatment of the 
collision of different territorial laws ; yet the following leading 
points of view cannot be mistaken : — 

A. In a contract between two citizens of different states, 

the purely positive law of the foreign state cannot be 
opposed to either of the parties ; they are rather to 
be judged according to the jtis gentium (h). Yet, for 
political reasons, the contrary may be prescribed in 
particular cases (No. 1). 

B. The right of citizenship in a particular town usually 

determines for each individual to what positive law he 
is personally subject, and according to which, there- 
fore, he must be judged (Nos. 3, 4, and 5). 

There are two other kinds of dicta of the Roman jurists, 
which may easily be regarded as rules relating to the observ- 
ance of the local law, but which are not so in fact ; so that it 
is necessary to give a special warning against their employment 
in the present inquiry. 

1. Those isolated passages which, in the interpretation and 
application of juridical facts, refer us to local customs, but 
which would be wrongly understood of local rules of law. So, 
in the interpretation of an indefinite or ambiguous contract, 
that is to be understood as the probable intention of the parties 
which is usually practised in the district (Z). Yet by this is 
evidently meant, not the rule of law in that district, but rather 
that to which people are there actually accustomed, which they 
are in the habit of doing often. One important application of 
this general rule of construction is found in the warranties 
which sellers of valuable commodities have to give : these also 
must be in accordance with the custom of the country, i.e. 

[f) GelliuB, lib. 4, c. 4. 
k) Comp. above, § 348, c. 

^/) L. 34, de R. /. (50, 17) : * ... id seqoamur, quod in regione in qua 
actum e&t freqiientatur.^ 
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similar to the securities which it is the custom voluntarily to 
grant (m). 

Further, the amount of moratory interest is to be deter- 
mined according to the usual rate of interest in the locality at 
the time (n). Exactly in the same way, the amount of interest 
which a factor may charge on the cash he advances (o). In 
both passages it is not a local rule of law that is spoken of by 
which the rate of interest is there determined, but the rate of 
interest as it was at the moment in the money market of the 
place. The reason of this rule was, that that interest was 
intended to give the lender a real compensation for the use of 
his money ; which compensation could only be measured by the 
profit he could otherwise have obtained from the actual pos- 
session of it. 

2. But, secondly, those passages are much more important 
which speak of the three classes of free inhabitants of the 
Roman empire (cives, Latini, peregrini)^ and which might pos- 
sibly be regarded as determining the subordination of indivi- 
duals to a particular positive law. For from this division might 
arise the idea that the jus civile was administered to the first 
class (cives), and the jus gentium to the two inferior classes. But 
this idea must be entirely rejected. That classification was ex- 
tremely important for the capacity of individuals to have rights, 
since the cives had connuhium and cammercium^ the Laiinus 
had commercium without connuhiujn^ the peregrinus neither of 
these two capacities (jo). On the other hand, that classifica- 

(m) L. 6, de evict. (21, 2). For the same reason such a guarantee, the 
(luplm stipnlatio, was, at least in regard to important subjects of sale, 
universally imported into the obligations of the seller. L. 31, § 20, de sed, 
ed. (21, 1), L. 2, L. 37 pr. § 1, <ie evict. (21, 2). Other applications of the 
same rule of interpretation (as to Testaments) are found in L. 21, § 1, qui 
test. (28, 1), L. 50, § 8, ffe leg. 1 (30 wn.), L. 18, § 3, de instructo (33, 7). It 
will be shown below (§ 372), however, that in the subject of this volume 
an indirect use is to be made of the passages here rejected. 

(n) L. 1, pr. de usiiris (22, 1) : ' . . . usurarum modus ex more regionis^ 
ubi contractum est, constituitur. 

(o) L. 37, de usuris (22, 1) : * . . . debere dici usuras venire, eas autem^ 
quag in regione frequentantur ut est in b. f. judiciis constitutum" (that ia 
the same moratory interest that is mentioned in the preceding passage). 
Comp. also L. 10, § 3, mand. (17, 1), L. 7, § 10, de admin. (26, 7). 

(p) See above, vol. ii. §§ 64, 66. To this subject of capacity for rights, 
and not to the system of territorial law applicable to mdividuals (with 
which alone we have here to do), belongs also the maxim, that the stipula- 
tion in the formula, spondesi spondeo, could be used only by Roman 
citizens, not by peregrini. Gains, iii. § 93. 
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tion has no connection with the subject before us, viz. with tho 
system of positive rules of law applicable to each incliviclual. 
Some examples will put this beyond a doubt. Tho rules of 
the^M* gentium, no less than those of the^'w^ civile, were applied 
to the cives. The Latinus Junianus, although as Latinus ho 
had testameiitifactio, could make no testament, because tliis was 
specially forbidden to him (q). But his son was a free-born 
Latimis, who was not affected by this prohibition ; and if ho 
made a testament, as by his status as Latinus he was entitled 
to do (note q), his succession was governed by the rules of tho 
hereditas, and so according to the strictest jus civile, whicli 
therefore was necessarily applicable to him. 

Still less than the passages referred to can we use in our 
inquiry those texts of the Roman law which only mention 
quite generally the regard paid to a local customary hiw, 
without presupposing or indicating an opposition between dif- 
ferent local laws (the case of a collision) (r). 



Sect. XIV.— (§ 337.) 

THE ROMAN DOCTRINE OF ORIGO AND DOMICIIJUM— 
EFFECT OF THESE RELATIONS. 

(COJmXUATION.) 

It appears from the foregoing investigation, that tlic con- 
nection of an individual with a particular urban c^nnmunity 
had three effects, — the person so l>elonging to it l>eiiig subject, 
(1) to the burdens, (2) to the forum, (5; Uj tlie particular 
positive law of this c<jmmunity. These three effect* were 
iDtiinately connected, and might therefore be regarde^l an Uring 

(9) Llpiarj, XX- 1 14. Ulpiwj nAjn exutHtmlj (J 8 Ihi^f.) tliat I**: wm wA 
without tLe right ^A UMt/ifMuti/tuMo Caud ctjU]n*:f{\u^iX\j ott\y ilutx ymxiytz 
prohibitioo fevx>i in the way;. I^Ji'l^, tli« U^.t!%MmitiX 'J*i^i^WJ r^j tJn- 
fonn ol ni2kUfZ]/iiti'ju : anA tiiux Xitt: Uj'Uit$t^j,tifti(t',f, wiia t^iuiv^kUoiX t/j xh^ 

fiorta. Lipiki*. x-i. ^| %. i*. 



(r) AiD>Lg tf.w; zt^ jMfTh^rm t>A^ ioil'^^'iuy: pwwasf^ : \^ \,^ V,. 'U 
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of the same kind. But we have now to point out an important 
difference between them. 

When a person belonged to several municipalities, whether 
by origo or by domicile, he was liable to the municipal burdens, 
and subject to the jurisdiction of each of them ; so that a real 
concurrence existed among the claims of these cities to the 
same person. Such a concurrence was impossible as to the 
subordination of the person to the municipal law of different 
places, for that implies a contradiction. The same person 
might be sued before different magistrates at the choice of the 
plaintiff, but he could not be judged according to different, 
and perhaps contradictory, rules of law. Subjection to one 
local law only was therefore possible ; and it was necessary for 
this purpose to make a decisive election between the various 
cities. 

I hold it to be indubitable that when a person had origo 
and domicile in two different cities, the local law to which that 
person was subject was determined by origo, and not by domi- 
cile. For this opinion there are the following grounds : First, 
the origo was the closer and in itself superior tie, compared 
with domicile, which depends on an arbitrary and capricious 
choice. Secondly, it was earlier in time, since it was consti- 
tuted by birth, while the domicile elsewhere existing could have 
arisen only by a later act of will ; but there is no reason what- 
ever why the territorial law once established in respect to the 
person should be changed. In the third place, several of the 
texts of the Roman jurists already referred to point to this result, 
inasmuch as they say: ^Si . . . alio jure civitas ejus utatur^ 
(§ 356, c), and ^quoniam nuUius certse civitatis civis est' 
(§ 356, h); which expressions plainly refer to origo, and not 
to domicile, as the test of the local law applicable to the person. 

If we accept the rule here laid down, there still remain to 
be determined the following cases, which are not decided by it. 

First, a person could have origo in several places at once : 
in one place by birth, in another by adoption, or by allection 
(§ 351). In such a case, without doubt, the earlier citizenship— 
consequently that arising from birth — was preferable, because 
there existed no ground for assuming a change of the personal 
law. The citizenship of the city of Rome, which every muni- 
ceps had along with his particular citizenship (§ 352), was 
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certainly not taken into account in determining the personal 
law ; but rather the law of the latter was alone regarded. ^ 

In the second place, a man could be entirely without a 
municipal citizenship (§ 351), while he had a domicile. In this 
case the domicile necessarily served as the test of the personal 
law to be applied to him. ^ 

Lastly, the cases remain to be considered in which a person 
had citizenship in no city (§ 351), and at the same time had a 
domicile either in several cities or in none (§ 354). How the 
Romans may have determined such cases — with them cer- 
tainly very rare — cannot be shown by direct evidence from 
our law sources. We shall return to this in the examination 
of the modem law (§ 359). 

With regard to these rules relating to the territorial law, 
we must repeat the remark above made as to the judiciary 
system, that the universality of these rules must be asserted 
for the age of the old jurists ; while in earlier times, in conse- 
quence of the peculiar constitution of many provinces, they 
are to be admitted only with exceptions (a). 

^ Bar, § 2, n. 6, qaestions this, so far as concernB the later period of 
the empire, when the more important consequences of the civitas Jiomana 
were entirely within the region of private law. He refers to the known 
object of the constitution of Caracalla, viz. to obtain from the successions 
of peregrini the taxes previously paid only by those of Roman citizens 
(Gibbon, c. vL) ; and asks, ' How could the lioman law of succession be 
applied to the citizens of the municipia, unless their family relations, their 
capacity for rights, and their capacity to act were governed by lioman 
law ? According to the view here taken by Savigny, collisions must have 
been frequent between the Roman law and the particular laws of these 
cities ; and the absence of cases of such collision in the law sources, ad- 
mitted by Savigny, would be quite unaccountable.' Gellius, N. A. iv. 4, 
mentions, that when the Roman civitas was conferred on the l^tiu cities, 
these lost their peculiar marriage law. 

* Bar, § 29 ^«., contends that domicile cfjuld never in the Roman empire, 
after Caracalla, have any influence whatever on the iM;rsonal law of indi- 
viduals, both because no persons could, as he thinks, be without origo (see 
§ 351, note u), and because no municipalities had then particular Laws. 

(a) This applies ^>artictilarly to Hicilv, according to the passages alx/ve 
cited from Cicero (5 355, u). in wUch tlie courts aiwl laws are name*] 
together as privileges of the Sicilians. Cay. l.S : * fff/mi certct miM Ugif/wi,' 
Cap. 24 : ' postulant, ut se ad ieget Muas rejiciat.' Cap. :i7 : * ut cives iuXt-r 
tse legHrus suis agereiit.' 
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Sect. XV.— (§ 358.) 

ORIGO AND DOMICILIUM IN MODERN LAW. 

It is not difficult to show that this Roman doctrine of 
origo and domicilium is no longer applicable in our modern 
law, especially in the common law of Germany, and that at 
most some particular portions of it remain ; for the doctrine 
had its foundation and condition in the urban territories, which 
were spread like a network over the whole soil of the Roman 
empire, and consequently in the urban communities, which 
were the means of connecting their individual inhabitants 
with the state; so that all individuals with few exceptions 
were subject, as citizens of municipalities, to manifold and 
permanent personal obligations (§ 351). 

This fundamental principle of the Roman constitution 
with reference to the various parts of the state territory, no 
longer exists in modern times. In Germany, indeed, the towns 
have for many centuries formed an important element in the 
constitution, as well in the empire as in its particular provinces, 
— ^yet only an isolated portion, along with other constituents 
generally still more important ; so that here the division of the 
whole country into nothing but urban territories and communi- 
ties could never be asserted. ^ In this respect, other modern 
states are in the same position as Germany ; in Italy only there 
IS still to some extent a state of things which, though imper- 
fectly, reminds us not only of the condition of the Roman 
empire, but is in fact to be regarded as a remnant of it. 

If the foundation of that Roman doctrine of origo and 
domicilium has disappeared, the legal relations depending upon 
it (munei^a^ forum^ urban law as the law of the person) can no 
longer be spoken of in the Roman sense. This is particularly 
clear as to origo — that is, the municipal citizenship assumed to 
belong to every individual, — while a certain kind of survivance 
may be admitted for the more abstract nature of domicilium. 

Modern writers have long ago perceived and admitted that 

^ SeeEichhorn, Uberden Ursprunrj der Stddli^chen Ver/assinig in Deutsch- 
laml, in the Zeitschrift fur geschichtliche Rechtmnssenschaft^i, 147-247; 
Savigny, Vermischte SchHften, v. 183 {Das Preussische St&dteordnung), 
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in this matter the position of our jurisprudence is utterly differ- 
ent from that of the Romans. They have not indeed seen 
the whole extent of the change, because none of them have 
understood the true and complete connection of these Roman 
legal institutions; but in one respect — jurisdiction — they ob- 
ser\'ed this; and here they unanimously admit that the Roman 
forum originisy in its primitive signification, has entirely disap- 
peared, and that at most there remains in modem law something 
analogous, but subordinate in rank, and a mere subsidiary re- 
source in rare cases (a). If any one had doubted whether a 
•complete change had really taken place in the conditions of 
this subject, he must have been convinced of it by the fact, 
that even the conceptions and technical terms of the Romans 
appear quite obscure and confused to the moderns. For tho 
reason of this is, not that the sources of the Roman law are 
here particularly indistinct or fragmentary (which is not the 
case), but simply that the contents of those law sources are 
so little adapted to the circumstances of our time. 

The alteration that has taken place might be regarded as 
consisting only in the disappearance of the one half (the origo) 
from the Roman law, while the other half (the domicilium) has 
continued unchanged; but this view can be held as correct 
only in a very restricted sense. 

Tlie practical significance of the Roman domicilium was 
always referred back to the urban community and its territory ; 
for domicile, as much as citizenship, could constitute member- 
ship of an urban community (§§ 351, 353). This exclusive 
practical significance no longer exists, or, rather, it has taken 
another form. 

On the contrarj', the way in which domicile arises, and is 
lost again (§§ 353, 354), is just the same with us as in the 
Roman law ; and in this respect the rules of the Roman law 
are still quite applicable. 

The line between what is and is not applicable in the whole 
teaching of the Romans on this subject will be made plainer, 




national character in founding juriikiiction, see Demangeat's Falix, No. 149 
acq., voL i. p. 284 Hrj. it al. ; \\ estlake, § 113 8cqq., § 379 ; infra, § 359.] , 
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by considering separately the three effects which Boman law 
attaches to domicile as well as to citizenship (§§ 355, 356). 

1. Mnnicipal burdens (munera) may here be put Oi^t of view 
altogether, as they related to exclusively Roman circumstances. 

2. Jurisdiction (forum domicilii). — This effect of domi- 
cile not only remains in modem law, but it is still more 
important than it was among the Romans ; for with them the 
forum originia very often co-existed with the forum domicilii^ 
so that the plaintiff might choose between the two (§ 355). 
With us, origo in the Roman sense has vanished; and thus 
the/omm domicilii is now the only ordinary and regular /orwm 
of every man. 

But this jurisdiction, like domicile itself, upon which it 
depends, has now a signification different from what it had in 
the Roman law. It no longer relates, as it did there, uni- 
versally and necessarily to the judicial authority over a muni- 
cipal territory to which the domicile refers, but to a judicial 
territory and local jurisdiction which may have very various 
origins and limits, and may or may not coincide with the 
boundaries of a municipal territory. 

3. The particular territorial law to which, as his personal 
law, every individual is subject. — Here we repeat the observa- 
tion which has been made witli respect to jurisdiction. This 
effect of domicile has not only remained, but has become still 
more exclusively applicable, and therefore more important, than 
it was among the Romans ; but at the same time it has, like 
the /orum domicilii^ acquired with us a different meaning. 

This subject is more important for the purpose of the pre- 
sent inquiry than all the rest; indeed it is on account of it 
alone that all the other questions here treated of have been 
brought within the limits of this investigation. It must, there- 
fore, be the subject of a separate and independent examination 
(§ 359). 

Before quitting the subject of this great and generally 
acknowledged difference that has arisen in the transition from 
the Roman state of things into ours, it must be mentioned as 
a singularity, that in a little European country the law has 
come to resemble the Roman law on this subject above de- 
scribed. There is an origo different from domicile, but with a 
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decided preponderance over it, which is not a remnant of the 
Roman, and just as little an imitation of it; and has this 
peculiarity, that it depends not exclusively upon a municipal 
citizenship, hut upon nativity or citizenship in some com- 
munity or other, whether it be urban or rural. This state of 
things is found in most of the German cantons of Switzer- 
land, where nativity (Heimathsrecht) in a particular commune, 
which is at the same time a condition for acquiring the citizen- 
ship of the canton, is decisive for many of the most important 
legal relations, in preference to the domicile which may have 
been chosen elsewhere. It is so, in particular, for the capacity 
to have rights, and the capacity for acting ; it regulates the 
law of marriage, paternal power, guardianship, as well as that 
of testamentary and intestate succession. For many of those 
legal relations — not merely the local law, but also the forum — 
is determined by origo (citizenship of a commune)^ in preference 
to domicile ; it is so with the actions of divorce, and those re- 
lating to successions. All these rules are founded partly upon 
old custom, partly on treaties concluded between many of the 
cantons (6). 



Sect. XVL— (§ 359.) 

ORIGO AND DOMICIUUM IN MODERN LAW. 

(CONTINUATIOK.) 

In modern law, domicile is to be regarded as determining, 
in the ordinary case, the particular territorial law, to which, an 
his personal law, every individual is subject (} 358) ; and thin 
proposition has at all times found general acceptance (a). That, 
therefore, becomes for us the normal amdition, which, in the 

(h) OJfizielU Sfimmluiiff thr tUix Srhweiztritufie Stanturfxht Ifetrf.Jfi'iulf 
Actenstiicke.^ toL iL pp. M, l^if, tVJ, Zurich IH2'2, 4Uh I ow#? ttiM irif'/rti**- 
tioD an to SwitzerlaiKl to a frvnifWy cmituumcation irfnn K t:\Urr. 

(a) Comj^re the writern rt-JtsirtA U> in | X^H^ utA4t «, aii'l Ki/;hh^/ni, 
DtuUcheJi lierht, I »>L y</r the aftii:tirrt'hcjT (A fortnfpt Uwr«mj. iit*^ folio* - 
log teBtimouiif6 tLTf; Ut \Mt itz/UA: Projfl iin CmU Cit'd^ y:iri» l^)U Hyo. 
pp. It. Iti. : Hocco, lib. ii. c. 8, wh^e, lik'^wuf^;, rtt^*i dfnuieiU: in rt^t^jiy^mti 
as the bann of Xhn teniumtd law for irj^iiviluAU. t^ulUi In a fltflt^nati w«jr 
from (politkai) Datur&lizAti//fj, (A whi/ii \u: irttAU ifi lib. i. *:. \h. ^^^7t 
c. 3 mud I. 
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Konmn law, was necessarily admitted only exceptionally for 
fhivio jwrsons who happened to have proper citizenship in no 
olhs niid therefore were without origo (§ 357). In order to 
nhow its relation both to the Roman law and to the kindred 
nile as to jurisdiction above referred to, this principle of modem 
liiw may be thus stated: 1. Among the Romans, the forum 
orif/viis subsisted alongside of the forum domiciliiy both having 
equal authority; with us, the forum originisy in the Roman 
lonse, has disappeared, — ^the forum domicilii alone remains. 2. 
With the Romans, the lex originis was the pei*sonal ^territorial 
law of individuals, and the lex domicilii only exceptionally for 
those who happened to have no origo ; ^ with us, the lex domi- 
cilii is the only regular criterion of the territorial personal law 
of individuals (6). 

Although, then, this exceedingly important principle, which 
furnishes the foundation for the whole of the following inquiry, 
is very generally admitted as a rule, it is still necessary to de- 
fine it more minutely in two respects. 

First, in modem times, domicile, in regard to territorial law, 
has another meaning and other limits than in Roman law, just 
as has been already observed in respect of jurisdiction (§ 358). 
With the Romans, the lex originis^ as well as the lex domicilii^ 
was always the local law of a definite territory (§ 356) ; with us, 
on the contrary, the unity of a territorial law, just like the juris- 
diction, has very various sources and limits (c) ; and it is only 
by accident that the territorial law coincides with the boundaries 
of a municipal territory, and is the law of a city. If, there- 
fore, we wish to obtain for this relation the advantage of a 
fitting designation, we must first give it a special technical 
name ; and perhaps the word Geset^sprengel (territory of a law, 
resaort d une loi) might be suitable, and would be easily under- 

' V, supra^ § 361, note m, and 357, note 2. 

(h) I have already (§ 366) noticed the connection between forum (ori- 
ginis, domicilii) and lex (originis, domicilii). This connection is manifest 
not only in Roman law, but also in many purely practical conseqaences of 
modern law, as e.g. in the rule that persons exempted from the ordinary 
local juri^iction of a place are not subject to its laws. Eichhorn, DetUsches 
Uecht, § 34. It would be wrong, however, to make an unqualified and 
exclusive assertion of this connection, which would be inconvenient on 
account of the frequent concurrence of different kinds of jurisdiction {e.g. 
domicilii and m sitx). 

(c) These differences in the nature and demarcation of territorial laws 
have already been spoken of in § 347. 
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stood from its similarity to the common word Gerichtsprengel 
(territory of a court, reasort cf tin tribunal). Only it is here 
to be understood that the word Gesetz (statute, positive law), 
as well as lex damiciliiy is taken in a wide sense for every rule 
of the positive law, without distinguishing whether it may have 
originated by a proper statute or by customary law. 

In the second place, we might be tempted to allow unlimited 
influence to this rule as to the lex domicilii^ only in the case of 
collision between the particular laws of one and the same state 
(§ 347), but not in the collision between the laws of sovereign 
states (§ 348). It might be held that, in such collisions, not 
domicile, but rather the state connection — the relation of alle- 
giance — would be the regulator; for in several great states 
minute provisions have been made as to the acquisition and 
loss of national character ; and it might seem to follow, that in 
these states the application of the territorial law to individuals 
would from that time be determined by national character, and 
not by domicile ; in which case a modified return to the Roman 
notion of origo (as different from domicilium) might occur. 

This supposition is not without plausibility in the French 
law, which contains minute provisions as to the origin and ex- 
tinction of the quality of a Frangais (d). To this is added the 
provision that the personal status of the Frangai$ {F itat et la 
capaciti\ even when he resides abroad, is to be determined 
according to French law {e) ; further, that every Frangais 
enjoys all droits civiU (/). This last proposition might be 
supposed to mean that foreigners may not enjoy droits civils in 
France, and thus to revive the Roman distinction between cives 
and peregrini in the doctrine of capacity for rights. But, apart 
from the fact that the French jurists have very confused and 
erroneous notions of the droits civils (g), nearly the same rights 
• are conceded to foreigners as to the Frangais (h). Hence the 

(d)Code Civil, art. 9-13, 17-21. The citoyen ia diflFerent from the 
Frangais, and the term indicates political rights, art. 7. Foelix, too (pp. 
36-39) [t. i. p. 52 sqq.], speaks finjt of nationalite as criterion of the local 
law to ue applied, bat then takes this word as equivalent to domicile. He 
is not, therefore, in antagonism with the view which prevails among the 
common law writers. 

(e) Code Civil, art. 3. See below, § 363, at the end of the section. 

(/) Code Civil, art. 8. 

((f) See vol. ii. p. 154. 

(A) Code Civil^ art. 11, where the principle of reciprocity is established, 
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practical importance of the notion of a Frangais is much less 
than it seems at first sight, and appears chiefly in the doctrine 
of capacity for acting, under which head we shall return to 
this subject. 

In Prussia a law has lately been passed as to the origin and 
extinction of the quality of a Prussian or Prussian subject (t) ; 
and in this case, too, we might be induced to regulate by this 
law, independently of domicile, the applicability of the Prussian 
law to individuals (k). But, in fact, there is even less ground 
for this than in French law. That enactment concerns only 
relations of public law ; and according to the general laws of 
Prussia, the personal law of individuals is undoubtedly deter- 
mined by domicile, without any distinction between natives and 
foreigners (/). 

In the English law, too, and the American law founded on 
it, it might be imagined that the notion of state connection, in 
itself different from that of domicile, would be taken as the 
fundamental principle. But Story, who proceeds entirely on 
the notions of the English law, assumes, notwithstanding, the 
idea of domicile as fundamental, and that precisely in the 
sense in which it is applied by writers on Roman law (chap. 
3 and 4). 

Domicile, therefore, must be recognised as, in fact, the uni- 
versal principle of determination ; and so the writers referred 
to above (§ 358, a) have treated it as the true foundation of 
the subject-relation (in respect to private law). 

The principle, that domicile determines as well jurisdiction 
(forum domicilii) as the local law of the person (lex domicilii)^ 
is insufficient for two possible cases, and for these cases, there- 
fore, needs some addition. It may happen that the person 

which is now tending ahnost everywhere to a complete equality of capacity 
for rights between natives and foreigners. 

(0 Gesetz of 31 Dec. 1842 (G. S. 1843, p. 15). 

(k) The law cited expressly says that the quality of Prussian is neither 
acquired nor lost by the fact of domicile alone. 

(f) Allg. Landrecht, Einkiturig, §§ 23, 24, 34. This is confirmed by 
the numerous treaties with neighbouring German states, in which domicile 
is recognised for the subjects of both parties as the only foimdation of 
ordinary personal jurisdiction, without mentioning the possibility of a dif- 
ferent relation as subjects. I refer, only as examples, to the treaties with 
Weimar, 1824, art. 8, and Saxony, 1889, art. 8 (Gf. S. 1824, p. 150 ; 1839, 
p. 854). 
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whose forum or whose local law we have to determine may 
either have several domiciles, or none at all (§ 354). 

In the first case, no difficulty arises in respect to the forum. 
This is completely established at each of the different places of 
domicile, and the plaintiff has a free choice, just as in the 
Roman law (§ 355). 

For the local law of the person a similar determination is 
not possible; but one of the several places where domicile 
simultaneously exists, must be selected as exclusively fixing the 
law. I have no hesitation in preferring for this purpose that 
place at which the domicile was first established, and that 
because there is no sufficient reason for supposing a change to 
have taken place in the local law to which the person has once 
subjected himself by acquiring the first domicile (m). 

The second case for which the principle above established 
is insufficient, and therefore requires an addition, is when the 
person whose forum or whose local law we have to discover has, 
for the present, no domicile. 

This will generally occur when the person has formerly 
had, demonstrably, a time domicile, but has lost it without 
choosing a new one. Then we have to regard this former 
domicile as fixing the question ; and here, again, as in the pre- 
vious case (Note w), for want of a sufficient reason for sup- 
posing a change. And from the same standpoint is to be 
decided the last remaining question — the case in which that 
person had at no previous time established any domicile ; for 
in such a case we must go back to a period when he had a 

(m) On tlie same principle, we arrived at a similar decision above, 
when in Koman law the same person had citizenship at several places 
(§ 357). Meier, de Conflictu Legum^ p. 16, concurs with the assertion here 
made. [British courts require a longer period of residence, and stronger 
indicia of permanency, for the purpose of fixing the domicile of succession, 
i.e. generally the domicile whicn fixes the local law, than for the purpose 
of founding jurisdiction. Hence, in England at least, the word * domicile* 
is confined to the former use ; and the phrase * domicile of jurisdiction ' is 
regarded as an improper use of the word. The doctrine which has been 
laid down in cases of matrimonial jurisdiction appears to arise from a 
consideration of the hardship and anomaly of compelling a wife to defend 
in any foreign country in which a husband may take up his abode. See 
Pitt V Pitt, and other authorities, supra, p. 60. Perhaps that hardship 
might be prevented by the reservation suggested by Lord Westbury in 
that case. Certainly the principle of such decisions is not to be extended 
beyond this class of cases in which it is laid down. See generally Philli- 
more, iv. 46 scqq; Westlake, §§ 34, 316, 379.] 
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domicile without any choice of his own. This is the time of 
birth, at which the domicile of the legitimate child is that 
which the father has at the time (n). 

This, then, is origoy in the sense of our modem law ; and in 
respect of the forum originisj the matter has always been so 
apprehended by sound lawyers (o), although the confusion with 
the mere place of birth (§ 350, a), and often, too, an indistinct 
conception of the relation of this to the Roman notion of 
origOy have prevented it from being correctly understood. In 
order to guard against every future confusion in this last re- 
spect, I will here briefly repeat the distinction, as it results 
from the whole previous discussion. The Romans designate 
as origo the citizenship acquired by his birth. We call by the 
name of origo the fiction that a man has a domicile at the place 
where his father's domicile was at the time of his birth. 

This idea, then, of origoj or of extraction {Herkunft) in the 
sense of the modem law, is to be applied alike to jurisdiction, 
as forum originisj and to the local law of the person, as le:s 
originis. 

In this assertion we are not contradicting the declarations 
of the Roman law, the determination of which upon this case 
I left for a time unsettled (§ 357). I rather believe that the 
Romans would have decided precisely thus, if such a case had 
occurred to them. There is a presumption for this, not only 
in the intrinsic reasonableness which has been above established 
in regard to modern law, and which they were just as able to 
recognise as we are, but also in a distinct decision on a kindred 
and exactly similar case, resting on the same principle. The 
freedman could freely choose his domicile, independently of 
the domicile of his patron (§ 353, v). Yet it is said that the 
domicile of the freedman is determined by that of his patron ; 
and just so the domicile of the freedman's children, and even 

(n) See above, § 353 (with the more precise exposition there added). 
Voet. (v. 1, § 92 fin.) agrees with this opinion, and assigns the proper 
reason. Meier, de Conflictu Legum^ p. 14, looks to the place of birth, which 
as sach is quite immaterial. In fact, however, the two places will gene- 
rally be the same. 

(o) The Prussian code correctly adopts this sense. There is, indeed, 
in the AUg. Landrecht Einl. § 26, the indefinite expression, * Ort der Her- 
kunft ; ^ and it could be understood of the mere place of birth. But the 
AUg. Ger. Ordnung, i. 2, §§ 17, 18, explains the *Herkunft' and the forum 
originis expressly as the forum of the parents. 
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that of tlie slaves whom he in his turn manumits (/>). The 
apparent contradiction between these rules is thus to be recon- 
ciled. At the moment of manumission, the liberated slave has 
no other domicile than that of his patron, to whose family he 
has hitherto belonged. He retains this domicile until it is 
changed by his own free will; that is, so long as no such 
change can be proved. The same domicile therefore must, 
till then, continue to attach to all the persons dependent on 
him (children and freedmen), until these effect a change by 
acquiring a domicile of their own. These decisions of the 
Roman jurists evidently rest on the same principle which has 
been assigned above for the origo of the modern Koman law; 
and they leave hardly a doubt that the Romans would have 
given to the son of a freebom man, if he had acquired no 
domicile of his own, that which his father had at his birth. 

We must here notice particularly a singular, but among 
modern writers a very common technical, expression : domi- 
cilium origims (q). According to the Roman usage, tliis col- 
location of words is contradictory, as these expressions indicated 
two different, independent grounds of subjection. As used by 
the modem jurists, it means : the domicile of a man wliich is 
constituted not by his own free will, but by his descent, and 
which, therefore, in some sort rests on a fiction. 

We might, indeed, advance a little further in casuiistry, 
and ask, what law is applicable to a man for whom neither a 
fself-elected nor a paternal domicile can be discovere^lt Thi« 
question may arise when the man dies, and his intestate suc- 
cession is to be determined. Scarcely any coarse will be 
possible but to assume liis residence at the time Uf be the domi- 
cile, and therefore (if the question relates to succession) the 
place at which he has died.^ In the case of foundlings, the 



(p) See abore, § 353, «, Th/e Damage which df^cid^ thin are; I>- 6, 
{ 8, I^ 2'J. pr. admun. (:/). 1 ) : ana for th«; t^jn^rcX Xind'fmX:ikit^'ui^ *A tb««; 
paaBag««. it is fpeciallj D«c«iKanr t/i comparer : Z^iuckrift fur t^trUuM' 
li/clu iUckUt¥njatuM:k/ifu roL ix^ y^'JH, ^'risir'yzriY. VtmutcfdJL Srkri/un. m, 

(j) S-rhi]^er. ex, 13. f 24 : JjkXiUfth^h. *U d^muriU/K f 13. TV/summh. 
iit la^^/vmd/,. || ii-C^, critunMi^ thiJi 4fxpT*^^ja^ f/ot Uir<ylY*A hisai^^ 
in tDfaaff^rable axkd ttu^rlr frmtUsm mhihA'vm^ 

* TLm i* a;.T»*a>>!« u# th« f^uopUr of ly/rd ThorV/w. tJud r««ul«SM« k 
priMma facU ^SAt;u>t 'A docoieak. brwut t Z^ntce, 3 ViiX^ Apu l/5>5 : C Bro. 
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place where they were found may be held as their domicile, 
with reservation of a change if they acquire a permanent resi- 
dence at another place for the purpose of education, whether 
it be in a public establishment or with private persons (r). 



Sect. XVII.— (§ 360.) 

TRANSITION TO THE LEGAL RELATIONS. 

We have now reached a point of our inquiry which forms 
one of its larger sections, and at which a retrospect of the part 
we have traversed seems proper. 

The course of our inquiry has been the following : A legal 
principle was sought for, from which to deduce the subordina- 
tion of the individual to a particular local law, and consequently 
the relation of the person to a particular territo);)r (§ 345). 
Such a legal principle was found in Roman law, in municipal 
citizenship {prigo\ and, in default of this, in domicile within a 
particular urban territory (§§ 350—357). Domicile in a par- 
ticular territory (§§ 358, 359) came in place of this principle 
in modem law. 

It was at the same time acknowledged that this principle 
can only form a foundation for the solution of our problem, 
and cannot be itself regarded as such a solution ; for it is not 
enough, in order to this solution, to regard the person in its 
abstract existence (as in the rule above laid down) ; it must 
rather be contemplated in quite another point of view, as enter- 
ing into a wide circle of acquired rights, as the possessor of 
these rights, and thus, it may be, coming under the authority 
of the most various laws (§ 345). 

While, therefore, the object of our inquiry has hitherto 
been the person as to whom we sought out the tie connecting 
him with a particular locality, the territory of a special law, 
our attention must now be directed to the legal relationsy for 
which we have to establish a similar connection with a definite 

566 ; 2 B. and P. 230 n. Of course this principle is applicable only in the 
absence of every other indication, 
(r) Linde, Lehrbuch, § 89. 
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locality — a particular legal territory. But in order to bring the 
two parts of the investigation nearer to one another by the 
analogies of language, we can say that, in the sequel, a definite 
seat is to be sought for each class of legal relations. 

Following out this idea, I will here repeat the formula which 
has already been laid down in another connection (§ 348), and 
according to which the whole problem comes to be — 

To discover for every legal relation (case) that legal territory 
to whichy in its proper nature^ it belongs or is subject (in 
which it has its seat). 

This formula is, in essentials, equajly applicable to the colli- 
sion of local laws of the same state and of different states. 

Only by the complete solution of this problem will it bo 
possible to make a safe and exhaustive application to actual 
life of any principles that shall be established ; and from this 
standpoint we can describe the previous investigation as the 
theoretical part of the whole subject, — the following as the 
practical part. 

In this inquiry some general points of view must be fre- 
quently mentioned. A preliminary survey of these will greatly 
facilitate the future application of them. 

1. Attention has already been called to the intimate con- 
nection between the forum and the territorial law which already 
existed among the Romans, and which has not been lost in 
modem law (§§ 356, 359). This connection depended, as to 
the person, on the obedience which was due as well to the 
magistrate as to the local law ; consequently on an equal sub- 
jection of the person to the two powers over him. A similar 
twofold subjection must be established for the legal relations ; 
yet this intimate connection must not be supposed to amount 
to complete identity. Such an idea is excluded by the fact, 
that in many cases a plurality of jurisdictions is a/Jmissible, 
while there can never be more than one local law applicable. 

2. The local law for every legal relation is liable to be very 
extensively influenced by the freewill of the j>er»on« interested, 
who may voluntarily subject themselves to the authority of a 
particular law, although this influence must not lie regar^led 
as unlimited. This voluntary subjection is also efficacious ju 
regard to the competent forum for particular legal relationi* 
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Voluntary subjection to a local law is manifested in various 
kinds and degrees. Sometimes it consists in the free choice 
of a particular local law to regulate a matter where another 
law might have been preferred ; as, for example, in obligatory 
contracts, in which the freely elected local law is itself to be 
' regarded as a part of the contract. In other cases, that volun- 
tary subjection is manifested in the mere acquisition of a right, 
— thus e.g, in the acquisition of a landed estate in a foreign 
territory, in which case the acquirer has injdeed full power to 
abstain from the acquisition ; but when he completes it, must 
necessarily recognise the^local law as governing the estate. 

Two questions are always to be attended to in the applica- 
tion of a local law, as a consequence of voluntary submission to 
it : With what conditions is it to be invested, since an express 
declaration will generally be wanting? In what cases is it 
admissible, or excluded by contrary absolute statutes ? 

The great influence of this voluntary submission to the ter- 
ritorial law has always been very generally recognised.^ It 
might have been doubted in Roman law, according to which 
personal dependence on a particular local law was chiefly deter- 
mined by municipal citizenship (§ 357), which every one nor- 

^ * The regard which is paid to the Jfix loci contractus does not arise from 
any blind deference to the law of a foreign country, but it is founded on 
the legal presumption that the parties had in view the law of the country 
where the contract was executed, and intended to bind themselves accord- 
ingly/ except in ' contracts relative to real estate/ * where the parties had 
the law of another kingdom in view,' * or where the Ux loci is in itself 
imjust, or contra bonos mores,^ etc. — Lord Robertson in Edmonstone v 
Edmonstone, 1 June 1816 ; Ferg. Cons. Rep. 397, 19 F. C. 189, 147, 148. 
The effect given to the choice of a- particular law by the parties, is exem- 
plified in Earl of Stair v Head, 1844, 6 D. 904, where a marriage contract 
of Scotch spouses domiciled in England provided that * the import and effect 
of this contract, and all matters and questions connected with the intended 
marriage, shall be construed and regulated by the law of Scotland.' The 
rights of parties on the predecease of the wife still domiciled in England, 
were accordingly regulated by Scotch law. It would seem also that the use 
of technical legal terms of a country different from the place of domicile or 
of execution, creates a presumption that a document was intended to be 
construed according to the rules of that country. At least this is so in the 
case of testamentary writings, when the technical language used is that of 
the forum of administration, or of the situs of real estate disposed of. 
Rainsford v Maxwell, 1852, 14 D. 460 ; Ferguson v Marjorihanks, 1853, 
15 D. 637. So we shall see that the rules laid down for ascertaining the 
lex contractus are founded on the presumed intention of the parties. See 
Lord Mansfield in Robinson v Bland, 2 Burr. 1077, 1078 ; 2 Kent's Com*. 
675 (460) ; Story, § 489 ; infra, § 372, notes ; Lord Brougham in Don v 
Lipmanuy 1857, 2 S. and M'L. 724. 
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mally obtained, not by liis own free will, but by birth (§ 352). 
But every possible doubt disappears in modern law, in which 
personal subjection to a particular local law is determined by 
domicile; for as domicile itself is fixed by perfectly free 
choice, so in regard to particular legal relations the normal 
faculty of subjecting oneself at will to any temtorial law admits 
of no doubt. 

This voluntary subjection appears sometimes as unilateral 
(as in acquiring property and other real rights) — sometimes 
takes place by the concurrence of several persons (as in obli- 
gatory contracts). One might be disposed to regard this last 
case as itself a contract — namely, a tacit one ; but this view 
would not be strictly correct. A positive volition, with distinct 
consciousness, is presupposed in every contract. This does not 
always exist in the case of voluntary submission. It is rather 
presumed, by a general rule of law, that that which is re- 
quired by the necessity of the case is intended, so long as a 
distinct intention to the contrary is not expressed. The dis- 
tinction — certainly a somewhat subtle one — between this pre- 
sumed subjection and the contract, will find an important appli- 
cation below (§ 379, No. 3), in which the distinction itself will 
be made still plainer. 

Although great unanimity prevails as to the influence which 
voluntary submission to a particular local law actually exercises, 
I must yet object to a mode of expression which has lately 
come into use. Modern writers are accustomed to designate 
this very general effect of the free will as autonomy (a) — a tech- 
nical expression which has been applied, from an early time, as 
indicating a very peculiar relation in the development of the 
German law ; namely, the competence of the nobility and of 
many corporations independently to regulate their own relations 
by a kind of internal legislation (&). In this sense the expres- 
sion is indispensable ; and its usefulness in the proper meaning 
is impaired by its superfluous application to the entirely 
dissimilar relations of the subject with which we are here 

(a) Wachter, il p. 35 ; Mittermaier, DeuUchen lUcht, §§ 30, 31 ; Eich- 
^ horn, DeuUches Recht, §§ 34, 37 ; Foelix, p. 13i [i. 202]. 

(6) Eichhom, DentM-hen Recht^ §§, 20, 25, 30 ; RechtngeMchichte^ toL 
ii. § 346 ; Phillips, DeutscheM Recht, toL i. p. 89, roL iL p. 73 ; Pachta, 
UewohnheiUrtchl, toL L pp. 155-160, voL iL p. 107. 
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i)n^U){ccl, which gains nothing by it in clearness and distinctness. 
If this phase be justified by asserting that the parties subject 
tlieinselves to a law (already subsisting), and in that sense 
ttHHlgn a law to themselves, the same is true in a still higher 
degree of the free choice of domicile ; and yet no one thinks of 
describing that as the result of autonomy. Accordingly it 
•eems advisable, in regard to voluntary subjection to any local 
law, the choice of domicile, and the countless other voluntary 
actions from which legal consequences flow, to avoid the word 
autonomy (c). 

3. If we contemplate from a general point of view the treat- 
ment of the questions before us, as it appears during several 
centuries in writers, in the practice of courts, and even in 
the legislation of different nations, we discover an evident 
change, and indeed an advance, in one and the same direction. 
A rigid separation between different states formerly prevailed, 
in place of which an ever-increasing approximation has been 
taking place. Corresponding with this, a remarkable diminution 
of previous differences of opinion has manifested itself among 
the writers of various nations. Two facts akeady mentioned 
(§ 348) testify to this altered tendency : the more general re- 
cognition of the equal legal capacity of natives and foreigners, 
and the increasing agreement as to many propositions of a 
universal customary law on the questions with which we are 
engaged. If the development of the law thus begun is not 
disturbed by unforeseen external circumstances, it may be 
expected that it will at length lead to a complete accord in the 
treatment of questions of collision in all states. Such an accord 
might be brought about by means of juridical science, and the 
practice of the tribunals guided by it. It could also be effected 
by a positive law, agreed to and enacted by all states, with 
respect to the collision of territorial laws. I do not say that 
this is likely, or even that it would be more convenient and 
salutary than mere scientific agreement ; but the notion of such 
a law may serve as a standard to test every rule that we shall 
lay down as to collision. We have always to ask ourselves 

(c) Comp. also Puchta, Gewohnkeitsrecht^ vol. i. p. 158, vol. ii. p. 107. 
In the phraseology here censured, there is a confusion similar to that by 
which the acts which originate legal relations are placed in the same rank 
with the law sources. ^ above, vol. i. § 6, note b. 
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whether such a rule would be well adapted for reception into 
that common statute law of all nations. 

In the midst of this approximation, one chief point remains, 
around which the strongest contradictions have continually 
clustered. The older German law starts from a sharp distinc- 
tion between property in immoveable things, on the one side, 
and moveable corporeal property, together with all other means 
and estate (particularly obligations), on the other side. If this 
distinction is preserved, we shall be led to decide questions as to 
immoveable property altogether according to the law of the 
place where it is situated, and therefore, in many of the most 
important cases, to separate it entirely from the rest of the 
estate. If the distinction be given up, the estate of all kinds 
comes to be treated alike in many such cases. This very im- 
portant difference will hereafter be more minutely dealt with, 
— first, in regard to real rights, but especially in succession, 
and in regard to the property of married persons. As the 
question is of a general nature, it seems to require a preliminary 
notice here. 

On impartial consideration, it must be admitted that the 
great changes in respect of property and commerce which have 
taken place in modern times, tend to the abandonment of that 
sharp distinction. The opponents of this opinion do not in- 
deed ignore the great diflSculty as to details which now results 
from its retention ; but they are accustomed to look somewhat 
contemptuously upon this circumstance, asserting that such an 
inconvenience ought not to hinder us from adhering to correct 
principles. This argument might be allowed if the question 
related to a mere diflSculty of the judge, whose trouble and 
labour would be lessened by assimilating the two kinds of pro- 
perty. But the diflSculties and disadvantages affect the parties 
themselves to whom the laws are to be applied; and we must 
never forget that rules of law are made for the parties, whose 
real interests it is their purpose impartially to further, and that 
the interests of parties are not to be made subservient to the 
uniformity or consistency of the rules of law, 

L#et us examine more closely what principle could possibly 
be endangered by removing that diflSculty. We might suppose 
the interest of our own fellow-subjects to be imperilled, if in 
some cases a landed estate in our country were to fall by in- 
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heritance, according to the rules of a foreign country, to a 
foreigner, instead of to a native. But the opposite result 
might as probably occur, in the particular case, in applying the 
foreign rules of law ; and besides, every such danger, if people 
will use that word, is completely removed by the reciprocity we 
have assumed to exist. Or it might be supposed that the dig- 
nity and independence of our country would be endangered, if 
foreign rules of law were applied to the succession to an estate 
on its soil. But this objection also is refuted by the supposed 
reciprocity, which, more generally viewed, resolves itself into 
an international community of law, as the foundation and 
highest aim of our whole doctrine (§ 348). 

This conflict of opinions has, in fact, arisen thus : German 
writers have in modem times ever been more and more inclined 
to give up the strict separation between immoveable and other 
estates ; so much so, that Romanists and Germanists are here 
quite agreed. The English writers, on the contrary, with the 
Americans (whose doctrine is founded on the same basis of the 
common law), adhere to the distinction with great tenacity (d), 
and the French writers appear to take the same side. The 
practice of the courts appears, by a very natural mutual action 
and reaction, to go everywhere hand in hand with the vrriters. 



Sect. XVm.— (§ 361.) 

TRANSITION TO PARTICULAR LEGAL RELATIONS. 

(continuation.) 

We shall next endeavour to ascertain, for the legal relation 
of every class, to what territory it belongs, and therefore, as it 
were, to discover its seat (§ 360). A comparative view of the 
legal relations themselves must form the basis of this inquiry (a). 

((f) The Norman feudal law, which still governs to a great extent the 
transference of landed property in England, has not been without influence 
on the continuance of this principle in that country. [See Wcstlake, §§ 
69-74.] 

(a) Compare above, § 346, and vol. i. §§ 63-58. Capacity for rights 
and capacity to act are expounded above, vols. ii. and iii. ; the law of 



THE LEGM* RELATIONS. 95 

The centre of every legal relation is the person as having the 
right or interest in it, and the legal position (status — Zustand) 
of the person itself must be fixed, first of all. This is effected 
by ascertaining two kinds of conditions : the conditions under 
which a person can be interested in legal relations (capacity 
for rights) ; and the conditions under which, by his own free 
will, he can become interested in legal relations (capacity to act). 
This twofold capacity is usually called the absolute status 
(Zustand) of the person. 

Around this centre (the abstract person) the acquired rights 
arrange themselves in their manifold forms. They may be 
reduced to two principal classes, which are distinguished with 
reference to their objects : Family Law (Familienrecht), and 
Property Law (Vermogensrecht). 

To property law, or the law of patrimonial rights, belong, 
in the first place, rights to particular things (real rights), then 
rights in particular actions of certain persons (law of obliga- 
tions, of which the law of actions is to be regarded as one 
branch). 

The rights constituting property (patrimonial rights) are 
found as a technical unity in successiofiy which has for its object 
the estate in its abstract conception and indefinite contents. 

The family appears partly in its original nature as a per- 
manent mode of life (pure family law), partly in the import- 
ant influence which its various branches exercise upon property 
(applied family law). It is to be contemplated in the three 
forms which alone remain in modem Roman law— marriage, 
paternal power, guardianship — since the law of slavery, which 
was preserved to the latest period of Roman law, has long since 
disappeared. 

From this view we obtain, as a guide for the sequel of this 
inquiry, the following series of legal relations : — 

I. Status of the person in itself (capacity for rights, and 

capacity to act). 
n. Law of things. 

III. Law of obligations. 

actioDS in vols. v. vi. and vii. It is of coonc understood that this inquiry, 
as well as the whole work, is confined to the subetantive part of the private 
law, 80 that the law of procedure and criminal law must be excluded from 
it. See vol i. § 1 [and Introduction]. 
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IV. Succession. 
V. Family law (Domestic Relations). 

A. Marriage. 

B. Paternal power. 

C. Guardianship. 

With regard to every legal relation belonging to one of 
these classes, we have now to determine by what rule the 
collision of different local laws is to be regulated. The formal 
principle to be applied to the solution of this problem has 
already (§ 360) been specified — viz. to ascertain the seat (the 
home) of every legal relation (which must be clearly dis- 
tinguished from the domicile of the person) : this territorial law 
must be applied in 'every case of collision. The relations of 
fact which may come into consideration in determining this, 
and among which, therefore, a choice will always be made 
when the seat of particular legal relations has to be fixed, are 
as follows : — 

The domicile of any person concerned in the legal relation. 

The place where a thing which is the object of the legal 
relation is situated. 

The place of a juridical act^ which has been or is to be 
done. 

The place of the tribunal which has to decide a law-suit. 

Attempts have been made at different times to find a mate- 
rial principle for the determination of all possible questions of 
collision. I will here compare the most important efforts of 
this kind. The test of each will be, whether it corresponds 
with the formal principle before laid down ; that is to say, 
whether, in fact, the true seat of every legal relation can be 
certainly discovered by means of it. All these attempts, how- 
ever, must appear beforehand to be of very doubtful augurj', 
because the various legal relations are of such diverse nature, 
that they can hardly be reduced under a common absolute rule 
as to their seat. 

1. The division of statuta personalia^ realia^ mixta {h). 

This division is found in a very immature form as early as 

(b) This has already been indicated at the end of § 345, and in § 847. 
Wachter treats of it at length, i. pp. 256-261, pp. 270-311 ; cf. also Foelix, 
§ 19 8cq.; Story, § 12 seq. 
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f: 

Bartolus (c), and was more fully developed only towards the 
close of the sixteenth century (d). 

By personal statutes are meant those which have for their 
oh ject principally the person and its qualities, although they 
may contain besides rules relating to property. 

Those are called real statutes which deal principaliter with 
things (that is to say, immoveable things), though persons may 
also be mentioned. 

Mixed statutes^ according to some, are those which have 
neither of the two (person or thing) for their object, but rather 
acts (e) ; according to others, those which include both person 
and thing at once. These two definitions are apparently con- 
flicting, yet they run into one another. 

The practical significance of these ideas is this : We start 
from the question, what statutes are to be applied even beyond 
the territory of the legislator ; and it is answered in the follow- 
ing way: — Personal statutes are to be applied to all persons 
who have their domicile in the territory of the legislator, even if 
a foreign judge has to decide. Beal statutes are applicable to 
all immoveables situated in the territory of the legislator, again 
without distinguishing whether a native or a foreign judge has 
to decide. Mixed statutes, finally, are applicable to all acts 
done in the territory of the legislator, whether the decision is 
given in the same country or not. Such is a general view of 
the whole matter; but in details there are innumerable dif- 
ferences of opinion, according as the limits of the classes them- 
selves, as well as of their practical application, are drawn in one 
direction or another. 

This doctrine cannot be rejected as entirely erroneous, since 
it admits of the most opposite constructions and applications, 
among which, no doubt, we may find some that are quite cor- 
rect. On the other hand, it is quite unsatisfactory, because it 
is both incomplete and ambiguous, and therefore altogether 
useless as a foundation for this part of our subject. 

Many modem writers have asserted that this doctrine has 

(c) Bartolus in h. 1, C.de summa trinitate. The principal text is quoted 
in Wachter, i. pp. 272-274. 

(d) Argentraeos, N. 5, 6, 7, 8. There is a short and clear abridgment 
by J. Voet. §§ 2-4. 

(e) SometimeB they are furth^ limited to the form of acU. — J. Voet 
§4. 

a 
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been definitively received as a universal customary law (/). 
The correctness of this assertion is not only without proof, 
but is entirely impossible, since the opinions of writers, with 
which the decisions of the courts are more or less in unison, 
are widely diverse, and can therefore afford no evidence of a 
general custom. The only part of this statement which we can 
admit as true, is the fact that almost all writers, even to a very 
recent period, make use of the technical terms in question (per- 
sonal and real statutes along with mixed) in treating of this 
subject. But as they attach to them entirely different ideas 
and rules, the residuum of truth in the assertion is quite unim- 
portant. 

The sharp distinction between immoveable and other pro- 
perty above noticed (§ 360, No. 3) is usually placed in juxta- 
position with this doctrine, — in this way, that the advocates of 
that distinction attach special importance^ to the notion of real 
statutes, which has much less interest for their opponents. 

2. Where there is doubt, every legal relation is to be deter- 
mined, as a general rule, according to the law of the domicile of 
the person whom it concerns. This takes place, therefore, in 
all cases in which a special exception cannot be established (g). 

At first sight this proposition seems to be connected with the 
very generally accepted rule, which I also have recognised, ac- 
cording to which domicile is the bond that connects a person 
with a particular legal territory (§ 359, a). On closer examina- 
tion, it is found to be in a quite different position. The law 
that governs the person as such is not necessarily the law that 
governs the particular legal relation in which that person may 
be concerned, and through which he may come under the autho- 
rity of the most different laws (§ 360). The local law of the 

(/) Thibaut, Pandtkten, § 38 ; Kierulff, pp. 75-82. 

^ Hence SchiiflFner observes (§ 20) that modem writers have ceased to 
attach importance to the ideas originally involved in the phrases ' real ' and 
*■ personal statutes/ and have used them merely as received technical terms. 
The expression * personal statute^ was employed to signify the laws in 
force at the domicile of a person, the term * rcjd statute ' to signify the lex 
rei (immohilis) sitas; and for brevity he uses them so in his treatise. It 
can hardly be said that his remark applies to the use of the terms in British 
and American law, although that is sufficiently loose. 

(g) Eichhom, Deutsches liecht, § 34; Giischen, Vorlesungen^ vol. i. p. Ill ; 
Puchta, Pandekten^ § 113, and VorUsuufjen iiber die Pandekten^ § 113. 
(Puchta adopts this principle only in collisions of local laws within the 
same state.) Wachter, ii. pp. 9-12, declares against this principle. 
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person may indeed be applicable for some of his legal relations, 
and thus that proposition is found in many cases to be correct. 
But such a coincidence is quite accidental, the principle has in 
itself no claim |o be universally applicable to the particular 
legal relations, and we cannot escape from the necessity of 
ascertaining with complete impartiality to what law each of 
them is properly subject. 

There is, besides,^ the important fact, that the larger number 
of legal relations concern not a single person, but several. In 
such cases this principle leaves us quite helpless, since we can- 
not find out from it which of the persons affected by the legal 
relation shall fix by his domicile the local law to be applied. 

Lastly, we must entirely object to the form in which this 
alleged principle is presented to us. It is said to apply usually, 
or in cases of doubt ; therefore, only when the authority of 
another local law cannot be established (A). Thus the conclu- 
siveness of the principle appears to be assumed in advance for 
the numerous cases in which plausible reasons, weighty autho- 
rities, decisions in courts, are adduced for one opinion or the 
other. Here, therefore, the usage of the civil procedure is to 
some extent adopted, in which every one on whom the burden 
of proof lies loses his cause if he does not succeed in his proof, 
I cannot approve this method of dealing with the matter. On 
the contrary, the legal territory to which every case (legal re- 
lation) naturally belongs, must be independently sought out 
and ascertained, in such a way that no general presumption, 
for or against, shall be mixed up in the investigation. This 
objection is raised not only against the last-mentioned unsound 
principle, but it is equally applicable to that which follows. 

3. Every legal relation is to be judged, in general, accord- 
ing to the place of the court, that is to say, by the laws of the 
land to which the judge belongs. This principle is applied only 
to the collision of the laws of different states, not to the colli- 
sion of the particular laws of the same state (i). But if it be 
admitted as true, there is no reason why it should not be ap- 
plied also to the conflicting particular laws of the same state. 

(h) So especially Puchta, Pandekten^ § 113, note b, 

(0 Wachter, i. pp. 261-270 (whose whole work treaty only of the lawa 
of different states); Puchta, Pandekten, § 113, Vorlemngen, § 113. Thia 
view is contested by Schaffner, §§ 24-29 ; Kori, Archiv, voL xxvii. p. 312. 
[Bar, §§ 24, 26.] 
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The apparent truth of this proposition consists in the fact 
that every lawgiver has exclusive authority over his country, 
and is therefore not obliged to suffer within that territory the 
intermixture of any foreign law ; or, which is the same thing 
from another point of view, that every judge is called to ad- 
minister the laws of his own state only (i). This ground would 
be decisive, if the prevailing view of modem legislation were 
the jealous maintenance of its own authority. But this is not 
a matter of course ; but rather the question presents itself, in 
the first instance, whether the domestic legislation in its spirit 
and tendency forbids, as a rule, the application of any foreign 
law to legal relations that come in contact with more than one 
legal territory (I). A modem writer gives to this view the 
following very appropriate expression: — ^We will admit that 
every judge has to administer the laws of his own country ; but 
then he must apply them only to the persons and the cases for 
which they are made. Whether, then, the legislator has in- 
tended his law to apply to cases (legal relations) in themselves 
doubtful, and in which there is a collision of territorial laws : 
thisy says that writer, is the only difficult point (m). 

If we consider without prejudice the question thus raised, 
we must be convinced that the leading principle of modem 
legislation and practice does not consist in the jealous main- 
tenance of its own exclusive authority ; nay, that there is rather 
a tendency to the promotion of a true community of law, and 
therefore to the treatment of cases of conflict according to the 
essence and requirements of each legal relation, without respect 
to the limits of states and the territory of their laws (§ 348). 

But if we accept as correct this leading principle of the 
modem legal development (in legislation and practice), we must 
necessarily reject the proposition that the judge has, as a rule, 
to decide according to the laws of his own country when a 
collision occurs. This proposition disturbs and hinders the 
desirable and gradually approaching accord in deciding cases of 
conflict in different states. It could not possibly, therefore, be 

(k) This proposition is also akin, apparently, to the affinity before 
established (f 360) between the jurisdiction and the territorial law ; but 
its advocates err i^ exaggerating this relationship into actual identity. 



(I) This 18 also admitted to be correct by the advocate of the opinion 
xh is here examined. Wachter, i. p. 262. 
(in) ThoL Handebtrechtj vol. i. p. 2§. 
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admitted into a general statnte of all states as to the collision of 
local laws, if such should ever be attempted (§ 360, p. 92). 

There is also a special reason which makes the application 
of this principle very dangerous. In many cases of collision 
jurisdiction is equally competent at several places, so that the 
plaintiff in the particular suit has the choice of the forum. 
Thus, if this principle prevails, the territorial law to be ad- 
ministered in any case is made to depend not only on accidental 
circumstances, but even on the mere will of a single party. 
But a principle that leads to such results cannot possibly be 
regarded as correct. The hardships and arbitrariness to which 
the principle may lead is very striking, if we imagine it applied 
to the countries in which the Landsassiat^ has full sway (n). 

In conclusion, however, the true elements of the principle 
here contested must be noted, and the rather because the ad- 
mission of them may perhaps facilitate the reconciliation of 
conflicting opinions. 

A. If the judge finds a domestic law on the question of 
conflict, he must follow it unreservedly, even if it 
should not coincide with his own theoretical view 
(§§ 347, 348). The adoption of this rule will, how- 
ever, seldom lead us very far, for the statutes as to 
the treatment of collisions are generally but the ex- 
pression of an incomplete and unsatisfactory theory. 

' The Landsassiat is a rule peculiar to certain German states, by which 
the acquisition of certain kinds of property, or of rights in such property, 
involves complete personal subjection to the law of the country, and the 
necessity of tddng an oath of allegiance. See references in Heffter, Europ. 
Vmicerrechtj § 61. 

(n) Eichhorn, Deutsches Recht, § 75. There is also a special objection 
to the principle, in the fact that several local laws may exist witlun the 
territo^ of a judge, and that it would then remain undecided, in any case, 
which of them he should administer, — which of them should be the ruling 
one. Seuffert, Archiv. fUr Entscheidungen der obersten Gerichtshdfe in den 
deutschen Staaten, vol. ii. No. 4. [It has constantly been laid down that 
the law applicable to a case must be independent of the choice of the 
parties. * Pluribus in locis nos aliquando deiendere tenemur nee propterea 
negotium judicatur ex more loci uoi judicatur.' — Rodeuburg, ii. 2, 4, § 6. 
See Bar, § 44. A partial reception of the view criticised in the text seems 
to have taken place in America. It was said by the court in a leading 
case : ^ In the conflict of laws, it must often be a matter of doubt which 
should prevail ; and whenever a doubt does exist, the court which decides 
will prefer the laws of its own country to that of the stranger.' Saul v His 
Creditors, 17 Mart. La. 669, 595 ; Story, § 28 ; Olivier v Townes, 2 Mart. 
La. N.S. 93. This is certainly very questionable, both in principle and in 
the practical consequences to which it may lead.] 
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B. The judge must never apply a foreign territorial law, 
if its application is exclnded by the limits above fixed 
for the legal community of independent states (§ 349). 
The most important consequences of this rule will be 
exhibited below in § 365. Thereby it will become 
apparent that the practical difference between this 
theory and the view which I maintain is, in fact, not 
so great as it at first appears. 

C The judge must always apply the law of his own state, 
if the question concerns not a relation of the sub- 
stantive law, but a point of legal procedure. To this 
category belong not only forms and rules of proce- 
dure proper, but also, in part, the rules of the law of 
actions. Here, however, as the demarcation is often 
very diflScult, great caution must be used, and regard 
must always be had to the true nature and purpose of 
the particular legal institutes. Very many rules are 
only in appearance rules of procedure, and really con- 
cern the legal relation itself.* 

4. Every legal relation must be judged according to the 
local law of that territory within which it has come into ex- 
istence (o). 

This principle is not only arbitrary, because the place of 
origin in itself, and irrespective of the circumstances in which 
the legal relation may have been brought into existence, cannot 
determine the local law to be applied ; but it has only the ap- 
pearance of a substantive principle, while it is in reality of a 
merely formal nature. For the place where each legal relation 
comes into existence, in the juridical sense, can only be known 
by more minute examination of its specific nature ; and in this 
a predominant and capital regard paid to the place of origin 
will only obstruct us. 

5. That local law should always be applied by which vested 
rights shall be kept intact {p). 

This principle leads into a complete circle ; for we can only 

* An important example of this — laws as to prescription — ^will be dis- 
cussed under § 374. See also Bar, § 64, p. 213. 

(o) Schaffner, § 32. Compare on the other side, Wachter, ii. p. 32. 
[Bar, § 21.] 

(/?) Compare as to this proposition, Wisichter, iL pp. 1-9. [Bar, § 
23.] 
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know what are vested rights, if we know beforehand by what 
local law we are to decide as to their complete acquisition. 

In this general survey we must notice, lastly, some of the 
comprehensive codes that have been promulgated, in recent 
times, in the greater European states. 

The Allgemeine Landrecht of Prussia (q) very distinctly 
recognises the principle of equality before the law, in its treat- 
ment of native subjects and foreigners (r) ; and where excep- 
tions occur, these are not at all intended to secure for the 
domestic law an exclusive authority over foreigners, but they 
are rather benevolently directed to protect legal acts from the 
invalidity which might be derived from the collision of local 
laws («). The general prevalence, at the time of its compila- 
tion, of the doctrine of real and personal statutes had a marked 
influence on the terms of these passages of the Landrecht (t) ; 
and it is just the imperfection of this theory that has mainly 
caused the doubts and disputes that have lately arisen on one 
of the most important practical points, of which we shall after- 
wards have to speak in treating of succession (§ 378). 

The French code contains but a few rules that can be 
regarded as determining questions of collision; yet it also 
unambiguously recognises the equality as to legal rights of 
natives and foreigners (u). 

The Austrian code is similar to the Prussian (r). It ac- 
knowledges the equal rights of foreigners and natives, and has 
well - intended provisions for the maintenance of legal acts, 
similar to those of the Prussian law (w). 



Cq) Compare A. L. R. Einkitung, §§ 23-35. 
(r) A, L. R. Einl § 34. 
is) A, L. R. Einl, §§ 27, 35. 

(0 Bomemann, Pretiss, Rechl, 2d ed. vol. L p. 62. Koch, Preuss. 
Recht, vol. L p. 129. 

(«) Code Civil, arts. 3, 11-13. Cf. above, § 858, notes d\oh, 
(v) Oesterreich, Gesetzbuch, §§ 4, 33-37. 
(tr) Ibid. §§ 33-35. 
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Sect. XIX.— (§ 862.) 

I.—STATUS OF THE I^RSON (CAPACITY TO HAVE RIGHTS 

AND CAPACITY TO ACT). 

In judging of the various conditions and qualities (Zu- 
stande) of a person, whereby the capacity for rights and the 
capacity to act are determined, a pure and simple application 
of that local law to which the person himself belongs by his 
domicile, is the only possible course (§ 359). 

This principle, it is true, has not remained uncontradicted (a). 
But the number of its supporters is so overwhelming, that it may, 
notwithstanding, be described as an almost universal opinion ; 
it has even been confirmed by a universal consuetudinary law 
in Germany (6). This, too, is the proper signification of per- 
sonal statutes, to which notion so much importance was attached 
in former times (§ 361, No. 1). 

It would be a mistake, however, to estimate this accord as 
very complete; it is in great measure only apparent. The 
following distinction was very early attempted, and has lately 
been asserted with great emphasis (c). We are to distinguish 
between the mere abstract existence of the legal qualities of a 
person and the legal effects of these qualities ; that is to say, 
the rights and limitations of the person arising out of them. 
The qualities themselves must be judged according to the local 
law of the domicile ; but the legal consequences not according 
to it, but according to another local law. What law? Of 
this we have to speak afterwards. The advocates of this dis- 
tinction, therefore, restrict to the abstract qualities or conditions 
themselves the generally received opinion, and the universal 
consuetudinary law depending on it. 

The meaning of this distinction will become clear from the 
following instances : — Among the qualities themselves are those 
of the ward, the pupil, the minor, the prodigal ; also of females, 
of the married woman, of legitimate or illegitimate children, 

(a) So e.g. in J. Voet § 7. See other opponenta in "Wachter, ii. pp. 162, 
163 ; and Foelix, p. 121 [i. 181]. 

m Wachter, ii. pp. 162, 163, 175, 177. 

(c; Hert, §§ 6, 8, 11, 22 ; Meier, p. 14 ; Mittermaier, Deutsches Recht, 
§ 30, p. 118 (7th ed.) ; but especially Wachter, ii. pp. 168, 175, 184. 
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etc. The question, therefore, whether any one is under age 
or not — that is to say, what is the limit of minority — is to be 
decided according to the law of the domicile. On the other 
hand, the rights and restrictions of the minor are among the 
juridical effects, and are therefore, by this doctrine, not to be 
judged according to the law of the domicile.^ 

At all times, however, many writers have made no such 
distinction, but have determined the legal effects as well as 
the qualities themselves, solely according to the law of the 
person's domicile (d). And in accordance with them, I too 
must altogether regret this distinction. I maintain it to be 
arbitrary and illogical ; for any real ground for drawing such 
a line is entirely wanting. K we look into the matter closely, 
we find no other difference than this, that many personal 
qualities or states are known by specific names, while others • 
are not. But this accidental and indifferent circumstance 
can afford no reason for applying to them different territorial 
laws. 

We call him major who possesses the fullest capacity to 
act, attainable by age. It is therefore only a name for certain 
legal effects, for the negation of previous limitations of capacity. 
So we call him a minor who does not yet possess that full 

^ In the great scarcity of authority in British law on the subject of 
status properly so called, which in this country is ahuoet always confounded 
with family law, it would be raah to say that either the one view or the 
other of this question has prevailed. In truth, the question has hardly- 
been asked. In Birtwhistk v Vardell^ the judges expressed opinions whicn 
seem to involve a recognition of the distinction of Hert and Wachter. 
Lord Tenterden said : * We adopt the laws of all Christian countries as to 
marriage, but it by no means follows that we are to adopt all the con- 
sequences of such marriages which are recognised in foreign countries ; it 
is sufficient if we admit all such consequences as follow from a lawful 
marriage solemnized in this country.' — 5 B. and C. 452. This view was 
adopted by Tindal, C. J., giving the opinion of all the judges, 7 C. and F. 
935; 1 Rob. App. 627 ; and cf. Alexander, C. B., 2 C. and F. 575. So 
in Johnstone v Beattie, 7 CI. and F. 42, 114, etc., the law lords laid it down, 
that while the status of a foreign father would be recognised in England, 
he would be allowed to exercise his paternal authority only within the 
limits allowed by the law of England to English parents. These dicta, 
however, may be referred to the principle of laws affecting morals (awte, 
§ 349) ; they are merely obiter, and they are spoken rather with reference to 
a question of family law, and not of status. See Bar, §§ 48, 44, pp. 143, 
149 ; Westlake, §§ 70, 146, 400 ; Fraser, On Parent and Child, 689. 

(d) Argentrseus, N. 47, 48, 49 ; Rodenburg, torn. i. c. 3, §§ 4-10 ; 
Boullenois, tom. i. pp. 145-198 ; Huber, § 12 ; Foelix, p. 126 [L 187]. With 
regard to married women and the tutory of women, see many other sup- 
porters of this opinion in Wachter, iL p. 167. 
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capacity. It is a name for the negation of the condition of 
perfect capacity. If a law lays down, in regard to minority 
itself, certain degrees of capacity, without aflSxing to them 
specific names, no groimd can be discovered why these degrees 
of capacity, just as much as the commencement of complete 
capacity, should not be judged by the law of the domicile. This 
assertion will become still more evident by the following example : 
— The defenders of that distinction admit that a Frenchman 
twenty-one years old must be regarded as major and of full 
capacity in Prussia, where twenty-four years — and likewise in 
the countries of the Roman law, where twenty-five years — are 
the terms of full age ; for by article 488 of the French code, 
he has received the rank of majeuvy and has accordingly an 
essential quality to which the law of the domicile is to be 
applied. But the same code allows to minors, partly at sixteen, 
partly at fifteen and eighteen, years of age, certain more limited 
powers, without constituting them a special class with a specific 
name(6). This is therefore, according to that theory, no 
essential quality, but merely a legal effect, — a specially con- 
stituted restriction of the person ; and the law of the domicile 
does not apply to it. 

The following may serve as another example : — By many 
positive laws, women require the concurrence of a guardian 
in their juridical acts; by others, married women need the 
consent of the husband. If, therefore, a woman performs a 
juridical act abroad, then, as a logical result of that doctrine, 
only the existence of the mere personal quality would be 
judged by the law of the domicile ; that is to say, the question 
whether she is a woman (as distinguished from a man), or a 
married woman (in contradistinction to a maiden or widow). 
On the contrary, the necessary concurrence of the guardian, 
or the consent of the husband, would not be judged of ac- 
cording to the law of the domicile, since these things are some 
of the legal consequences and limitations (/). 

(e) Code Civil, art 903, 904, 477, 478. 

(/) Thifl is in fact the opinion of Wachter, ii. p. 180, who is thereby 
led to apply to the acts of our countrywomen abroad quite different rules 
of collision from those which we allow to the acts of foreign women among 
us. [See Ilderton v Ilderton, 2 H. Bl. 145 ; Birtwhistle v Vardell, 2 C. 
and F. 671 ; 9 Bligh, N. R. 32. Bar, § 53, says that the diversity of 
opinion on this question arises from the fact that some writers have in 
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I now come to the question : What local law other than that 
of the domicile is applied by the assertors of that distinction, 
when the legal consequences of personal quaUties are to be 
determined ? As to this there are Jfae following discordant 
opinions. 

In former times an attempt was made to apply to this case 
the distinction of real statutes when immoveable property was 
in question, so that one and the same person might have a quite 
different capacity to act in respect of his foreign immoveables, 
and in respect of the rest of his estate. This opinion now 
obtains little credit in Germany (g). 

Others hold that the effects of the personal qualities are to 
be judged by the law of the place where a juridical act is per- 
formed (A). This opinion must also be rejected on special 
grounds, irrespective of the general argument against the 
theory. If he who enters into a contract abroad has more ex- 
tensive capacity to act at his domicile than at the place of the 
contract, it cannot be assumed that he has chosen, in this con- 
tract, to subject himself to a local law, according to which it 
would be invalid ; but voluntary submission (the so-called 
autonomy) is the only ground on which the law prevailing at 
the place of the contract can be made applicable. But if, con- 
versely, the contracting party has a more restricted capacity to 
act at his domicile than at the place of the contract, so that the 
contract, if entered into at the domicile, would be invalid, it 
would be illogical for the law of the domicile to disallow the 
contract, and yet to authorize it when made with the aid of a 

view a curatory of women, which is merely a protective formality in more 
important transactions, in which case the lex loci actus is applicable; 
while others speak with reference to a real incapacity to act, where the 
guardian's consent ^ supplements her will,' and is necessary to the validity 
of her acts.] 

(g) Wachter, ii. pp. 163, 164. [This doctrine is applied in British courts. 
Birtwhistk v VardeU^ supra ; Fenton v Livingstone^ 27 May 1856, 18 D. 
865 ; rev. 15 July 1859, 3 Mac(j[. 497. It has not only the effect, as Lord 
Brougham points out in Birtwhistle v VardeUy of makmg a man bastard in 
one country and legitimate in another ; but in one and the same country 
he is regarded as bastard when he claims an estate in land, and legitimate 
when he seeks to obtain personal succession. See opp. in Patrick v Shed- 
den, M. App. Foreign, 6 ; 5 Pat App. 194 ; Story, § 93 ; and Weetlake's 
argument against the English rule (§ 90 Bqq.), from which the Scotch 
court, in Fenton v Livingstone, vainly strove to escape.] 

(h) Meier, p. 14. Mittermaier takes the opposite view ; Deutsches 
Rechty § 31, p. 120. 
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short journey ; on the contrary, that law will prevent him as 
well from subjecting himself to the foreign law, as from enter- 
ing into the contract. There is no need to mix up with this 
question the intention to.evade the law (infraudem legis). 

The latest defender of this distinction maintains, on the 
other hand, that the consequences of the personal qualities are 
to be decided according to the territorial law of the judge who 
determines each case (Note c). I must, in the first place, urge 
against this opinion the reasons which have before been adduced 
against the whole distinction between the abstract qualities and 
their effects; and, in addition, the other reasons which pro- 
nounce against the territorial law of the deciding judge as an 
absolute and exhaustive rule (§ 361, No. 3). And here espe- 
cially it must be remembered how harsh the application of that 
opinion appears in the countries where the Landsassiat is in 
full force ; for every one who has a paltry land estate in such 
a country might be subjected, at the pleasure of his adversary, 
to a foreign law, for the determination of the legal consequences 
of his own personal qualities* 

It is therefore my opinion, that every one is to be judged 
as to his personal status always by the law of his domicile, 
whether the judgment is at home or abroad, and whether the 
personal quality itself, or its legal effects, be the object of the 
judgment.* 

The practical difficulties, however, that may be connected 
with the application of this principle in particular cases, must 

^ Notwithstanding the uncertainty and peculiarities of British law on 
this subject, the general rule, that the law of the domicile as to status follows 
the person everywhere (jpersonam sequitur gicut umbra)^ has been frequently 
stated, subject to limitations ; eg. Fenton y Livingstone, and Birtwhisth y 
Vardell, supra. It is to be observed, however, that such dicta occur in 
cases of legitimacy in which the law of domicile (but not the actual but 
the birth domicile) admittedly furnishes the general rule. In regard to 
contracts, the tendency at least of English and American law is certainly 
in favour of the lex loci contrcustusy as r^zulating, for instance, the age of 
majority and the liabilities of minors. Story, ^ 82, 103 ; Burge, i. 125 ; 
Westlake, § 397 sqq. It is reasonable to expect, from a man who contracts 
in a country, a competent knowledge of the law of contracts of that 
country (Lord Stowefi in Dalrymple v Dalrymple, 2 Hag. Cons. 61) ; but 
not that a person contracting with a foreigner, apparently of full age, shall 
satisfy himiiBelf of his capacity according to foreign law. But see &r, § 45. 
Mr. Fraser (Parent and Child, p. 583) regards the applicab^ty of a foreign 
law affording greater protection to minors than the law of the place of the 
contract, as a question of circumstances. 




IN MODERN CODES. 109 

not be ignored. In contracting with a foreigner, it may some- 
times be difficult to ascertain the territorial law of his domicile ; 
but this difficulty is not removed, but only made less frequent, 
by the distinction which has been rejected. Nothing therefore 
remains but to make minute inquiries in such cases, — inquiries, 
indeed, which are necessary in regard to the individual circum- 
stances of the foreigner, irrespective of the foreign territorial 
law. But if any one should desire more facility and certainty 
in this department of law, he must expect it only by means of 
positive legislation. What can be done in this way will im- 
mediately be shown in the survey of modem statutes on this 
subject. 



Sect. XX.— (§ 363.) 

STATUS OP THE PERSON (CAPACITY TO HAVE RIGHTS 

AND CAPACITY TO ACT). 

(continuation.) 

We have now to consider what is found in the most import- 
ant modem codes as to this question. 

I. The Prussian Allgemeine Landrecht gives the first place 
to the following proposition : ^ The personal qualities and capa- 
cities (Eigenschafte und Bef ugnisse) of a man are judged by 
the positive laws of the jurisdiction under which he has his 
proper domicile' (a). This rule relates to Prussian subjects, 
and does not distinguish whether they exercise their capacities 
(the chief of which is the capacity to act) at the domicile itself, 
or at another place in the native land, which has, it may be, 
another territorial law as to such capacities, or, lastly, abroad. 

For foreigners this is the rule : ' Also subjects of foreign 
states, who live or carry on business in these lands, must be 
judged according to the preceding rule' (b). 

So far all agrees with the principle^ above stated. A per- 
fectly equal treatment of foreigners and natives, universal 
determination of the personal status, of the capacity to act, 

(a) A, X. R. FAnl § 23. Detailed proyisioos follow in §§ 24-27. 
(6) X. R, Einl § 34. 



i 
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according to the law of the domicile of the person, whether this 
be a domestic or a foreign law. 

But two questions remain for discussion, which have been 
already thrown out in regard to the common law. Firaty Are 
only the abstract qualities here intended, or are their legal con*- 
sequences also to be judged according to the law of the domi- 
cile? (§ 362). If it were merely said in § 23, *the personal 
qualities,' the first or narrower meaning might be assigned to 
the words ; but as there is added ' and capacities,' the rule must 
be referred also to the legal consequences of the qualities : it 
is to be decided for every one by the law of his domicile, not 
only whether or not he is minor, but also what, being minor, 
he can and cannot do. If any doubt remained, it would be 
entirely removed by some subsequent passages of the law, in 
which the subject-matter to be determined by the law of the 
domicile is designated as capacity to act (Fahigkeit zu han- 
deln) (c), and in terms which show that nothing new is meant ; 
but merely the same notion is expressed by a different but quite 
synonymous phrase. It is therefore beyond a doubt that the 
Prussian law includes the capacity to act among the personal 
qualities and capacities, and that it intends, therefore, not 
merely that the abstract qualities, but also that their legal 
effects, shall be judged according to the law of the domicile. 

Secondly, we have already adverted to the practical diffi- 
culty that may arise as to the contracts of a foreigner in our 
country, because the law in force in the foreign country of 
his domicile happens to be unknown to us (§ 362). The 
Prussian law avoids this difficulty, by enacting that the 
foreigner's capacity to act shall be judged according to the 
most favourable law for the subsistence of the contract (there- 
fore according to the most indulgent), provided always that 
the things which form the subject-matter of the contract are 
situated in our country (d). If, therefore, such a contract is 
made at Berlin by a Frenchman who is above twenty-one 

(c) L, R. EM, §§ 27, 35. 

(d) L. E. Einl § 35. ' But a foreigner, who enters into contracts in 
these lands as to things therein situated, is judged, in respect of his capacity 
to act, according to those laws by which the transaction may best subsist.' 
The 26th section contains a similar but far less important regulation. Both 
passages were wanting in the draft, and were first introduced with a view 
to the difficulty above indicated. Bornemann, Preiiss. Rechtj vol. i. p. 53, 
note b. 
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years of age, it is valid according to French law, which fixes 
majority at twenty-one years. If the contract is made at the 
same place by the inhabitant of a country subject to the Roman 
law, who is above twenty-four years old, the contract is valid 
according to Prussian law, which adopts twenty-four years as 
the terra of minority. The first case is in conformity to the 
general principle ; the second is a purely positive rule, laid 
down with the view of protecting subjects against the conse- 
quences of an innocent error, perhaps even of the dishonesty of 
their adversary. A similar regulation might be conceived as 
existing in the statutes of every state, and the identity of the 
rules for determining questions of collision, which is so desir- 
able, would not thereby be impaired. 

11. The Austrian civil code (1811) confines itself to two 
regulations on this subject, which are in harmony with the 
principles above laid down. 

Citizens of the state, even in acts which are done beyond 
its jurisdiction, remain bound by these laws (i.e. by the laws of 
their domicile), ' in so far as their personal capacity to under- 
take them is thereby restricted ' (e). 

So likewise it is enacted as to foreigners : * The personal 
capacity of foreigners for juridical acts is ordinarily to be de- 
termined by the laws of the place to which the foreigner is 
subject in virtue of his domicile' (/). 

It undoubtedly follows from these passages, although they 
are couched in very general terms, that the personal status of 
subjects and foreigners shall be determined according to the 
same principle, namely, according to the local law of the domi- 
cile ; further, that this determination is to extend not merely 
to the qualities in themselves {e,g. whether one is a minor or 
not), but also to the legal consequences of these qualities ; for 
in both passages it is expressly said, * the personal capacity to 
perform them' (the acts), Hhe personal capacity ... for 
juridical acts.' 

On the other hand, there occurs here no special precaution 
with regard to the possibly unknown local law to which the 
foreigner may be subject (g). 

(e) Ocsterreich. Gesetzbuch, § 4. 

(/) Ibid, § 34. 

(g) We might indeed refer to this the 35th section, by taking it in a 
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ni. The French code has only the following brief pas- 
sage on this subject : ^ Les lois concemant T^tat et la capacity 
des personnes r^gissent les Fran9ais mSme r^sidant en pays 
Stranger' (A). But it appears to follow indubitably, from the 
discussions which preceded this enactment, that it was assumed 
that also a foreigner's personal capacity to act must be deter- 
mined by his domicile, and therefore by the foreign law. As 
to this, the decisions of writers and of courts are agreed (i). 

The terms of the law clearly show that it must be referred 
not only to the abstract qualities (I'^tat), but also to the juridical 
consequences of these qualities (et la capacity) (k). It further 
follows very distinctly, that so long as the qualify of a Frangais 
IS not lost, this quality alone decides, even if the person removes 
his domicile to a foreign country (mSme r^sidant en pays 
Stranger) ; so that the French law does not adhere rigidly to 
the domicile as the foundation of the capacity to have rights 
and to act (§ 359, e). 



Sect. XXL— (§ 364.) 

STATUS OP THE PERSON (CAPACITY TO HAVE RIGHTS 

AND CAPACITY TO ACT). 

(CONTINUATION.) 

The principle has hitherto been discussed, that the abstract 
personal status, which consists chiefly in the capacity to act, 
must be determined according to the law of the domicile of the 
person. Not unfrequently, however, those who accept this as 
a general principle add to it various restrictions, which are 
now to be examined. Some of these have the nature of real 
exceptions, while others depend merely on the recognition of 

similar sense to the rule of the Prnssian law abore referred to (note d). 
Bnt on an impartial comparison of the 34th section with §§ 85-37, we must 
be convinced that § 34 speaks only of the personal capacity to act, while 
the three following sections speak of the objective nature and validity of 
juridical acts. 

Qi) Code Civil, art 3. 

(i) Foelix, p. 44 [ed. Demangeat, L 65]. 

(k) Foelix, p. 126 [ed. Demangeat, i. 187], (v. supra, § 362, d). 
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natural limits, which may happen to be misunderstood. These 
restrictions we must partly accept as well founded, while in 
part they must be rejected. 

In many quarters a distinction is asserted between a general 
and a particular capacity and incapacity for juridical acts. 
The first is said to refer to juridical acts of all kinds, and 
therein, it is said, the local law of the domicile should be ap- 
plied. The second is said to extend only to certain peculiar 
transactions, and to these the law of the domicile is not appli- 
cable, but that local law within the bounds of which the parti- 
cular juridical act has taken place. This distinction, however, 
is arbitrary and groundless, since the incapacity attached to 
a particular status of the person has in both cases the same 
nature ; besides, a clear discrimination, and consequently a safe 
application, is here hardly possible (a). This distinction may 
be applied in the following cases : — 

1. By the Roman law, women are incapacitated for eflfectu- 
ally undertaking suretyships, simply by reason of their sex (Sc. 
Vellejanum), If, then, a woman becomes a surety in a foreign 
country, the question arises : According to what local law is 
the validity of the obligation to be judged ? According to this 
distinction, it would be invalid if the Roman law were in force 
at the place of the contract, although another law should exist 
at the domicile of the woman. According to the correct opinion, 
the suretyship is ineflfectual if the Roman law is in force at the 
domicile of the female surety, without respect to the law exist- 
ing at the place of the contract. If we were to use here the 
technical term that formerly prevailed, we must say. The Sc. 
Vellejanum is a purely personal statute (6). 

2. In like manner, by the Roman law every person subject 
to paternal power is incapable of contracting a valid loan of 
money without the knowledge of his father (Sc. Macedonianum). 
This rule is similar in its nature to that relative to guarantees 
by women : it is a purely personal statute. The validity of 
the loan will depend, therefore, on the question, whether at the 

(a) Wachter also rejects this distinction on both grounds ; il p. 172. 

lb) This expression is in fact used by the following writers, who de- 
fend the view here stated Twith confutation of its opponents) : Boullenois, 
torn. i. p. 187 ; Chabot de TAllier, Questions Transitoires, Paris 1809, torn, 
ii. p. 352. 

H 
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domicile of the debtor the Sc. Macedonianum is the subsisting 
law. The law of the place where the loan is contracted is 
immaterial. 

3. The most difficult and most important application of the 
distinction relates to bills of exchange. In regard to no act 
are so many different laws in existence as in regard to the 
personal capacity to make or indorse bills (Wechselfahigkeit), 
and no juridical act spreads its operation over so boundless an 
extent. At common law the matter stands thus : The advo- 
cates of this distinction must determine the general capacity 
of the drawer {e.g, majority) by the law of the domicile ; his 
special capacity, by the law of the place where the bill is 
drawn (c). According to the correct view, the local law of the 
domicile alone decides. 

The peculiar nature of bills of exchange might justify, as 
to this point, a facilitating interference of positive legislation, 
since it will very often be difficult, and even impossible, for 
the purchaser of a bill to know the various laws as to capacity 
for exchange, to which the various debtors on the bill (drawers, 
indorsers, acceptors) are subject by their domicile, as well as the 
personal relations of these debtors in regard to domicile (d). 
The difficulty, however, is less in reality than it may at first 
sight appear. The cautious purchaser of a drawn bill(6), 
although it has travelled through various parts of the world, 
and is covered with numerous signatures, will generally look 
only to a few subscriptions, which he knows from his own 
experience to be safe ; and all besides these may be immaterial 
to him. Throughout Germany the difficulty has been greatly 
lessened by the new German law as to bills of exchange, 
27th November 1848 (/), which, in its first article, declares 

(c) Schaffner, p. 120, is here of a different opinion. According to 
him, the drawer must be capable of making a bill, (1) at the place of 
drawing, and ^2) at his domicile, if he shall be sued there ; because, 
otherwise, an aosolute statute would bar the action. He has been led 
astray by a misapprehension of the rules of the Prussian law, of which we 
shall immediately have to speak. 

(</) Hence in Prussian law a different rule as to personal capacity, 
facilitating dealings in bills (see below, notes /, m). 

(e) In the case of promissory notes {trockenen Wechsel)^ the great 
simplicity of the transaction makes the ascertainment of capacity less 
difficult. 

(/) Cf. the Prussian Gesetzsammlung, 1819, p. 51. The law has force 
in Prussia from Ist February 1849 
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every one who can enter into other contracts to have capacity 
for bills, and thus removes all previous special restrictions of 
such capacity (jf). In respect to foreign countries, this law 
accepts the principle here laid down, that the personal capacity 
is to be decided according to the domicile of each obligant ; 
only with the very judicious practical improvement, that he 
who enters into an obligation by bill abroad, is to be regarded 
by the courts of this country as possessing the requisite capacity, 
provided only the law of this country recognises him as capable 
(Art. 84). 

It would be quite incorrect to assimilate the case of a debtor 
on a bill to whom the law of his domicile denies the capacity 
requisite for such an obligation, with the case in which the 
law of the domicile (or the place of drawing) does not recognise 
bills at all. In this case, the drawer, indorser, or acceptor is 
to be held of due capacity, if only he have capacity to act in 
general. But an actio7i on a bill will certainly not lie against 
any one at a place where the law does not recognise bills of 
exchange, because in this action everything depends on the 
local procedure. The personal liability itself derived from the 
drawing of the bill is not thereby excluded, although it cannot 
(at least at the domicile of the drawer) be made available by 
an action on the bill. 

In this matter the Prussian law deserves special notice. If 
its general rules as to personal capacity to act (§ 363, No. 1) be 
applied unconditionally to capacity in respect of bills, we have 
the following result : — The Prussian subject's capacity for bills 
is determined by Prussian law (the law of his domicile), whether 
he subscribes a bill in his own or in a foreign country. The 
foreigner who subscribes a bill in Prussia is judged by Prussian 
law or the law of his domicile, according as the one or the 
other is more favourable to the validity of the contract (§ 363, d). 
Our law, however, has not adhered to this simple application 
of its general principles to bills of exchange, yet without 
widely deviating from them. A modi6cation might in fact be 
suggested, not only by the very peculiar nature of the con- 

M The third article expresslj declares that every subscription on a bill 
has of itself binding force, independently of the validity of the other sub- 
scriptions, — a regulation which is especially important with respect to 
personal capacity for bills. 
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tract of exchange, but also by the special limitations of the 
capacity for exchange which were found necessary, and in 
which Prussian legislation adopted a course of its own, different 
from that which obtains in other countries. Let us first con- 
sider these limitations as they stood, down to the latest date in 
the Prussian law. 

Only the following classes of persons were held to have 
capacity for bills, — those who had the rights of merchants, 
possessors of manorial lands (Rittergutsbesitzer), tenants of 
demesne lands (Domanenpachter), and those on whom such 
capacity was specially conferred by their personal judge ; all 
other inhabitants (and therefore the vast majority of the whole 
population) were held not to have this capacity (A). The 
ascertainment of that quality was especially difficult in con- 
sequence of the statutory rule, that where guilds of merchants 
existed, only their membew should have the privileges of mer- 
chants, and consequently the capacity necessary for bills (i). 
This very peculiar restriction originated, doubtless, in a paternal 
care for those who might be disposed rashly to contract debts. 
On account of the strict execution connected with them, bills 
were considered particularly dangerous 5 and the use of these 
dangerous instruments for the enhancement of credit was 
denied to all to whom it was not indispensable on account of 
their special mercantile relations (k). 

After this preliminary statement, I pass on to the rules as 
to the local law to be administered in judging of the capacity 
for bills. First, as to Prussian subjects. If these enter into 
contracts of exchange within the country, they are naturally 
liable to the restrictions of the Prussian law. If they do so 

(h) A, L. R. ii. 8, §§ 715-747. 

(t) A. L. R. ii. 8, § 480. This rule was abolished by the Gewerbegesetz 
(trades' law) of 7th September 1811, by which the trade licence was made 
sufficient for all mercantile privileges. On the other hand, it was restored 
for those towns which received a special statute for their traders, — as 
Berlin, Stettin, Danzig, Konigsberg, Magdeburg, etc Comp. Ergdnzungen 
des A. L. R. by GrafF, Koch, Ronne, Simon, Wentzel (often called the Fiiti/- 
mdnnerbuch)^ vol. iv. pp. 768-760, 2d ed. 

(k) Koch, Preuss. Reckt, vol. L § 415, vol. ii. § 617, Nos. 2, 3, entirely 
separates the capacity of exchange from the general capacity to act. The 
former, he says, is in Prussian law a privilege of trade, a privilege of mer- 
chants. This view appears to me forced, nor does it at all explain the 
special rules as to territorial law in cases of capacity for bills (see below, 
note q). 
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abroad, they must be governed, according to the general 
principle, by the same law. They must be judged by the law 
of the domicile, and therefore by the Prussian law restricting 
the capacity of exchange. Here, however, the case is not so : 
their capacity of exchange is to be determined according to 
the place where the transaction has taken place (Z), and only 
exceptionally according to Prussian law, namely, when both 
contracting parties are Prussians (m). How, then, is it to be 
explained that the Landrecht here departs from the general 
principle of the 23d section of the Introduction (§ 363, a), and 
now admits it only exceptionally for the case in which two Prus- 
sians enter into a contract of exchange with one another I The 
reason of this deviation is found, I believe, in the very peculiar 
character of the Prussian law as to the capacity of exchange. 
If a Berliner in Paris draws a bill on a Frenchman, it would 
certainly be extremely unfair to require of the Frenchman, in 
order to satisfy himself as to the future right of action on the 
bill at Berlin, not only to know the Prussian laws (which 
perhaps might be practicable), but also discover whether the 
drawer is a member of the Berlin corporation of merchants, or 
the possessor of manorial lands (Rittergutsbesitzer), or tenant of 
demesne lands, — qualities which are certainly not easily ascer- 
tainable. Such an injustice would, however, immediately meet 
with retribution, inasmuch as the credit of Prussians who 
happened to be abroad would be undermined, in respect at 
least to bills. It was therefore expedient, or almost necessary, 
to give up the general principle in this case (71). It was 

(l) A. L. R. ii. 8, § 936. * Contracts of exchange entered into abroad 
are to be judged according to the law of the place where they are con- 
cluded.' These words alone might be imderstooQ merely of the constitution 
of the bill, etc., and not of the personal capacity. Their reference to this 
last, however, is placed beyond doubt by the apparent contradiction in 
§ 938 : ' But if an inhabitant of this country has concluded a contract of 
exchange with another Prussian who has not capacity in respect of bilk, 
then the same is to be judged just as if it had been concluded within the 
country/ 

(m) A. L. R. ii. 8, § 938 (quoted in note 0- The correctness of this 
view was formerly contested ; now it is generally admitted. The authorities 
for it are, (1) a judgment of the Council of State (Staatsrath) in 1834 ; 
(2) a sentence of the supreme court (Ober Tribunal) of 21st November 
1840. EnUicheidungen des Obertribunals, by Simon, vol. vi. pp. 288-300, 
where an extract of the judgment of the Staatsrath referred to is also 
quoted, p. 289. 

(n) This anomaly is differently explained in the opinion of the Staats- 
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necessary, however, to retain it exceptionally in the case of 
two Prussians dealing with each other abroad, since the Prussian 
law of limited capacity could otherwise be too easily evaded by 
a journey over the frontiers. It must still be added, that this 
deviation from general principles follows the analogy of another 
rule of our law, viz. of the 35th section of the Introduction to 
the A.L.R. What is here prescribed for foreigners in Prussia 
is there transferred to Prussians abroad, for which strong 
reasons existed, as already remarked in the law of bills. This 
transference, however, could have been generally effected for 
all legal relations, without too much derogating from principles. 

I will now consider, further, the rules as to 'the capacity of 
foreigners who become obligants on bills within the Prussian 
state. The terms of the statute are as follows : — 

§ 931. Foreigners travelling are not subject, in respect of 
their capacity to become liable on bills, to the restric- 
tions of the law of this country. 

§ 932. But in other respects, the liabilities on bills imder- 
taken by them in this country are judged according to 
the rule contained in the Introduction (§§ 38, 39) (o). 

It is owing only to its not very hapfljf expression that § 931 
appears, and has been understood by writers, to introduce a 
deviation from the general principles laid down in the Intro- 
duction to the A. L. R. No more is intended, however, than 
a mere application of these principles. Both the paragraphs 
might very well have been wanted, and without them the same 
result would have followed which is held to proceed from them. 
§ 932 expressly says this as to the objective requirements for 
bills of exchange. But the same must also be asserted of the 
personal capacity of which § 931 speaks ; for § 931 contains 
only the negative proposition that the restrictions of our law of 

rath and the judgment of the supreme court (note m) ; for in both the 
distinction of the general and particular conditions of capacity to act is 
founded on, against which I have expressed an opinion in the beginning of 
this section. Koch gives still another explanation (note I*)) n&inely, that 
the exclusive capacity of merchants in our law being ApriviUgium, no appli- 
cation of it can be made in foreign countries. 

(o) This reference is wrong ; it must be 34, 86. Comp. Eamptz, Jahrb, 
vol. iiii. p. 445 ; Ergdmungen, etc., by Giuff, etc., vol. iv. p. 804. The 
error does not arise from a printer's blunder, but from the fact that the 
numbers of the paragraphs in the Gesetzbuch (1792) were retained, while 
in the il. L, R. (1794) they had here, as in some other pasBSges, been altered. 
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exchange shall not affect the foreigner. Bat this does not 
imply that he should unconditionallj have capacity for bills ; 
rather (quite in conformity with § 35 of the Introduction) he 
is to be judged, in respect of capacity for bills, by that law 
which imposes the easiest conditions (p). This rule was in 
fact kept in view, and might without much hazard be expressed 
as has here been done, because it might be assumed as certain 
that no foreign law would go so far as the Prussian in curtail- 
ing the personal capacity of exchange. On this supposition 
the negative proposition of § 931 was quite sufficient for the 
practical end, although a simpler expression of the special pur- 
pose would have been desirable for preventing misunderstand- 
ings. If, then, the § 931 is, as I believe, no different rule, but 
only a simple application of general principles, it needs no 
special exposition and justification (q). At most it might be 
asked, why the paternal care that protects against the dangerous 
strictness of execution (on account of which the Landrecht 
denies to the majority of subjects the capacity for exchange) 
should not also be advantageous for foreigners. But this is 
sufficiently accounted for by the fact that the protective mea- 
sures of each law giver are always limited intheir effects to his 
own subjects.^ As, therefore, the Frenchman in Prussia is 

(/)) Comp. Ergdnzungen^ etc., by Graff, etc., vol. iv. p. 804. There 
must, however, be this distmction as to § 85 of the Introduction, that that 
limitation of § 35, by which the transaction affects only things situated in 
this country, is not applicable to bills of exchange. 'This difference, how- 
ever, arises from the nature and object of bills. 

(q) The opinion of Koch (see above, note k) is not, I think, easily recon- 
cilable with this rule. It is quite conceivable that the Prussian mercantile 
class had been allowed, as a privilege, and to the exclusion of the other 
inhabitants of the country, the advantage to be derived from bills of ex- 
change, which could only have been done for the purpose of favouring that 
class. But in that case it would have been quite inconsistent to permit 
strangers (even those who are not merchants) coming into the country to 
enjoy the same advantage, while it is refused to native inhabitants of the 
same description. 

^ Bar, p. 179, while agreeing generally with the doctrine in the text, 
observes that the assertion of this sentence as to * protective measures ' is 
too wide, and refers to the duty of a court to name a temporary or provi- 
sional guardian in cases of need (ib, p. 868). * Tutors may be given to 
strangers' pupils, in so far as concerns their lands, in Scotland.' Stair, i. 
6, 11 ; Brown v Donaldson, 17 Dec. 1627, M. 4647 ; now judicial factors, 
Ross iPetr.), 11 Mar. 1857, 19 D. 699 ; Hay {PetrX 16 July 1861, 23 D. 
1291 ; or to a foreigner resident in Scotland who oecomes insane, Bonar 
(Petr.), 18 June 1851, 12 D. 10. See Burge, iiL 1001 ; Westlake, § 898 ; 
Johnstone v Beattie, 10 CI. and F. 42 ; Nugent v Vetsera, 35 L. J. Ch. 777 J 
Fraser, Parent and Child^ 604 sq. 
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acknowledged at twenty-one to be capable of making other 
contracts which may prove hurtful to him, — a capacity which 
we allow to the Prussian only at twenty-four, — we must, in 
consistency, hold the Frenchman capable to become an obligant 
by bills in Prussia without being a merchant, a possessor of 
manorial lands, or a tenant of demesne lands. 

All these doubts and difficulties, however, were ended in 
Prussian law on 1st Februaiy 1849, when the new German 
Wechselordnung came into force in this country. That law 
declares every one who is of capacity to make contracts gene- 
rally, to have also capacity for exchange (note/). (Note A.) 

Note A. 

* Although a law which professes to make any persons or class of 
persons incapable as to any act or contract is in fact a mere declara- 
tion that such act or contract, when attempted by them, is illegal and 
null, and is not therefore, on general international principles, neces- 
sarily to be respected by foreign sovereigns when the act or contract 
is attempted in their dominions, yet if such an artificial incapacity 
is contained in the jurisprudence of both of any two countries, they 
may reciprocally recognise it as though it Wtre a natural one. Of 
this kind is the incapacity of nobles to engage in trade, and conse- 
quently to bind themselves by mercantile contracts, which existed in 
many European states, and may possibly exist still in some. Such 
an inability of each other's subjects would be reciprocally recognised 
in those countries, but would be disregarded elsewhere, as we dis- 
regard the native inability of a foreign slave to exercise any of the 
rights of freedom in these dominions. Another example is the 
inability which by many foreign laws attaches to persons in general 
to become parties to a bill of exchange, the peculiar obligations 
implied by such an instrument being regarded as so perilous that 
they are only allowed to be incurred by those classes, variously de- 
fined in different countries, for whose trading pursuits they are held 
to be necessary. Between such countries the capacity to become a 
party to a bill of exchange is decided by the domicile ; but I know 
of no authority for supposing that the domicile would be referred to 
by our courts for such a purpose, if a foreigner drew, accepted, or 
indorsed a bill of exchange within their jurisdiction/ — Westlake, 
§ 348, cf. § 403. * It may be doubted whether the English courts 
would recognise this incapacity, though, according to all sound prin- 
ciples of comity, they ought to do so.' — Phillimore, iv. 607. *A 
great proportion of writers have decided against the general acknow- 
ledgment of rules of the lex domicilii imposing such incapacity, and 
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have maintained the validity of obligations on bills even where there 
is such an incapacity for exchange, provided only the obligation 
would be valid by the law of the place where it is entered into. It 
appears, indeed, intolerable for commercial interests, that one who 
binds himself by bill where the capacity for exchange is unlimited, 
should be allowed to escape from his obligation by appealing to an 
entirely exceptional law existing at his domicile. But it does not 
follow, from the rejection of the lex domicilii of the obligor in regaM 
to capacity for bills, tliat it must always be ruled by the laws of the 
place where the obligation is undertaken. It is rather subject to 
the general laws which govern the obligation in other respects.'— 
Bar, pp. 182, 183. 



Sect. XXIL— (§ 365.) 

STATUS OF THE PERSON (CAPACITY TO HAVE RIGHTS, 

AND CAPACITY TO ACT). 

(continuation.) 

Hitherto the law of the domicile has been asserted as the 
general regulator of the capacity to act, and that even in those 
cases in which a different view is taken by many writers (§ 364). 
The limits to the application of that principle are now to be 
stated, and the cases in which it is not to be applied. The 
recognition of these cases may also perhaps facilitate recon- 
ciliation with many who have so far been my opponents, and 
who, in not a few instances, may have been made averse to the 
principle itself by the consideration of such cases. 
These cases may be reduced to two classes. 
A. When a law relating to personal status (capacity to have 
rights or capacity to act) is one of those absolute statutes which, 
by their anomalous nature, lie beyond the limits of the com- 
munity of law subsisting between independent states, the judge 
lias not to administer the law of the domicile of the person, but 
rather the law of his own country. This principle has been 
fully expounded (§ 349), and it is only requisite to mention 
here some of its most important applications to the capacity to 
have rights and the capacity to act, of which we are now 
speaking. 

1. Where polygamy is recognised by law, he who is living 
in a subsisting marriage has the capacity, during its continu- 
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ance, of estering into a second marriage. Bat the judge of a 
Christian state will give him, in respect of this, no legal protec- 
tion, and therefore will apply, in regard to this kind of capacity 
to act, not the law of the personal domicile, but the law of his 
own country.^ 

2. When one to whom the law of his own country refuses, 
A a heretic, the capacity to have rights, desires to acquire 
rights and perform juridical acts in a country which rejects as 
immoral such a law as to heresy, — perhaps even is of the same 
religion as this so-called heretic, — the judge of this country will 
not apply the law of the domicile of the person, but his own 
municipal law (a). 

3. If the laws of a country restrict the capacity of eccle- 
siastical bodies to acquire property (mortmain), this limitation 
will then affect such bodies established in another country. 
Conversely, the ecclesiastical bodies which are under such laws 
in their own country are not subject to these limitations in a 
foreign country which has no such restrictive laws. Thus, in 
both cases, the capacity to act is judged by the law of the land 
to which the court belongs, not by the law in force at the 
domicile of such an institution. 

4. If the law of a country declares Jews to be incapable of 
acquiring landed property, it affects foreign as well as native 
Jews ; but native Jews are not thereby prevented from acquir- 
ing landed property in another country which has no such law. 
In neither case, therefore, is the law of the domicile of the 
person administered. 

5. It is just the same with the well-known French law, 
which in some eastern departments (afterwards partly ceded to 
German states) declared Jews incapable of acquiring right to 
debts, except under certain very strict conditions. This law 
affects all Jews, native and foreign, within such a country (b) : 

* See above, p. 36. 

SI Hert, § 8, note 3. It is otherwise with the incapacity of foreign 
to succeed to property ; which kw of their domicile, as pertaining to 
the ordinary capacity to act, and also resting on the freewill of the person, 
is to be recognised in our state. Hert, § 13 ; Bornemann, Preuss. Recht^ 
vol. i. p. 53, note 1. 

(6) Wachter, ii. p. 173 ; Foelix, p. 147 [ed. Demangeat, i. 2191 This 
is in accordance with a decision of the supreme court of Munich. Seuffert, 
Archiv filr Entscheidungen der Obersten Gerickte in den deutschen Staaten, 
voL i. n. 85. 
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native Jews in a foreign land are not affected by it. The law 
of the domicile, therefore, is not attended to in this case. 

The preceding instances depend on the fact that the law as 
to the capacity to have rights, or the capacity to act, is of a 
strictly positive and compulsory nature (c). In the following 
cases a similar exception to the role of the domicile must l^ 
asserted, because in one state a legal institution of anothfr 
state has obtained no recognition at aU. 

6. This is the case with the legal incapacity arising from 
the civil death of the French and the Bussian laws. The judge 
of a state in which the institution of civil death is unknown 
will make no application of it, and therefore cannot observe the 
law of the domicile (§ 349, d). 

.7. The same is true of the incapacity of a negro slave, if # 
that comes into question in a state which does not recognise 
slavery as a legal institution (§ 349, e). 

B. In other cases the applicability of our principle must be 
denied, on the ground that the question involved in them does 
not relate at all to the capacity to have rights or the capacity 
to act, of which alone we are here treating ; and that therefore 
they lie beyond the limits of our doctrine, and can only be 
brought within it imder false pretences. Among these I reckon 
the following cases : — 

1. In many countries the nobility have certain peculiar 
rights in acquiring landed estate, or in succession. These 
privileges have no real connection with our subject. Whether 
they belong only to the nobility of the country, or also to foreign 
nobles, depends on the contents of the legal rules establishing 
the privilege. This question cannot be decided according to a 
general principle (d). 

2. In the same position are the privileges in competition in 
bankruptcy, which in many laws belong to churches and con- 
vents, or, it may be, to the fisc. Particularly in regard to the 
fisc, it is not the abstract idea of a fisc that is meant, but in all 
cases only the fisc of the country. But all such rights do not 
belong to this place, but to the doctrine of bankruptcy (e). 

[c) It is hardly necessary to mention that the merits or demerits of the 
laws here cited as examples are indifferent for our question, and therefore 
do not need to be discussied. 

[d) Wachter, il p. 172. [Bar, § 51.] 

[e) Wachter, iL pp. 173, 181. 
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3. There is more doubt as to the restitution of minors^ since 
it must be clearly fixed in what sense this right is itself under- 
stood by the legislator. Originally it was regarded as a limita- 
tion of the capacity to act, so that it would pass as a surrogate to 
minors for the complete incapacity that protects pupils. But 
since restitution has been applied to the acts of curators also, 
and in this form has been extended even to the tutors of pupils, 
it has lost that character (/). It does not now, therefore, 
rank among the limitations of the capacity to act, but it must 
rather be treated, in regard to the local law to be applied to 
it, in the same way as other grounds for impugning juridical 
acts {g). 

4. In like manner, it must be asserted that the favour of 
minors, by which they are protected against all prescriptions 
under thirty years (and that even without restitution) (A), has 
no connection with the capacity to act, and therefore is to be 
judged, in respect of the local law, not by the rules here laid 
down (t), but by the rules as to prescription of actions. 

In concluding this part of the inquiry, the two following 
remarks may be made : — 

The subject of the inquiry related to the capacity to have 
rights and the capacity to act (§§ 362-365). Of these two 
relations, the highest rank belonged, in Eoman law, to the 
capacity to have rights : it was paramount. In modern law 
the case is reversed ; for of the Roman limitations of the capa- 
city to have rights, some have entirely disappeared, and some 
have been diminished in importance. The influence of freedom 
and of civitas has disappeared ; that of the patenial power has 
been diminished. 

A second remark relates to domicile, here acknowledged as 
determining the local law of personal status applicable in every 
case. But domicile is of a changeable and unsteady nature, 
and consequently the legal status of the person will also be 
variable in consequence of changes of domicile; so that the 
legal status at any time is to be judged by the local law of the 

(/) See above, voL vii. § 322. 

(g) Comp. Wachter, ii. pp. 174, 179. [Bar, § 56 ; infra, § 874, r.] 

(A) See above, voL vii § 324, No. 1. 

(0 Wachter, ii. p. 179. 
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present domicile, not by that of the former one, although this 
should have subsisted from birth (k). 

This proposition is very generally recognised as the rule (J), 
and in particular it is confirmed, although only in an indirect 
way, by a passage of the Prussian Landrecht (m). In two 
respects, however, it needs closer examination. 

First : This proposition will be easily and generally accepted 
by the tribunals of the new domicile ; so also by the courts of 
any third place. On the other hand, opposition is not unfre- 
quently encountered from the tribunals of the previous domicile, 
which seek to maintain their own local law even after the 
person has changed his domicile, although, in principle, this 
opposition cannot be vindicated (n). 

Second : A veiy frequent and important application of that 
principle deserves special attention, — that, namely, to the legal 
period of majority. An unconditional application of the rule 
would here involve two contradictory results. The Prussian 
Landrecht fixes majority at twenty-four years; the French law 
in force at Cologne, at twenty-one. If, then, at the age of 
twenty-two a Berliner changed his domicile to Cologne, he 
would of necessity become major at that moment. On the 
contrary, if at the same age a native of Cologne changed his 
domicile to Berlin, he must become minor again, submit anew 
to guardianship, and remain under it for two years longer. 
The first of these two consequences is unquestionable, and can 
hardly admit of a denial ; but the second consequence, although 
it likewise is defended by older writers (o), is to be rejected for 
the following reasons : — 

For the minor who attains at his domicile the legal age of 

(k) This whole question is one of those reserved above (§ 344, e), 

(0 Story, § 69 sq. [Burge, i. 104 ; Bar, § 46.] 

(?7i)^l L.E. Introd. §"24. * A mere withdraw^ from his jurisdiction, 
in which the purpose of choosing another domicile is not yet perfectly 
evident, does not change the personal rights and duties of this man.* This 
implies the unquestionable converse, that the evident choice of a new 
domicile does in fact change the personal rights. 

(;*) Story, I.e., adduces, for the one or the other opinion, both WTiters 
and English and American cases. In his detailed discussion, however, two 
very different questions are confounded,— the collision of the old and new 
domicile, and the collision of the domicile with the place where a legal act 
(e.g. a marriage) is entered into. 

(o) Lauterbach, de domicilio, § 69, Dissert, vol. ii. p. 1353 ; Hert, 
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majority, the independence thus obtained has the nature of a 
vested right, which cannot, therefore, be taken from him again 
by a merely accidental change of domicile.^ This view is con- 
firmed by comparison with the case in which the majority at 
the previous domicile is acquired, not by age, but by venia 
actatisy and the domicile is afterwards changed. The conse- 
quences of such a sovereign concession cannot possibly be 
withdrawn from him again (p) ; but it would be unnatur^d and 
arbitrary to ascribe to the majority founded on the law of the 
previous domicile, less strength and duration than to that which 
originated in a concession. 

This doctrine is undoubtedly admitted in the Prussian law, 
both by the practice of the courts and by writers (y). (Note A.) 

Note A. (Pebsonal Status.) 

The obscTirity and uncertainty of this subject arise mainly from 
the want of a clear definition of what is meant by personal status. 
Many writers, such as Story and Foelix, and in general English and 
American tribunals, include under this head (capacity of persons) a 
great part of the law of the family relations. Bar, § 44, attempts to 
supply this definition. He limits the term to the general or proper 
legal status of the person, which may differ in two ways : (1) as the 
person has a more or less extensive capacity to have or acquire rights ; 
(2) as his general capacity to dispose irUer vivos of his estate, or par- 
ticular portions of it, is in question. All other legal propositions do 
not touch the essence of the person, but only affect particular rights 

* Bar, § 51, disapproves of this reasoning, — first, because he rejects en- 
tirely the principle of vested rights in private international law, as involving 
a petitio principii ; and secondly, because the capacity to act is not a vested 
right, in a juridical sense. He arrives, however, at the same practical result 
in this way : In order to a valid change of domicile, capacity to act is 
required both to quit the former and to acquire the new domicile. By 
acknowledging the competency of a minor (according to its laws) of his 
own "vvill to transfer his domicile into its territory, a state implicitly recog- 
nises his full capacity to act, and thus tacitly confers on him the rights of 
majority. This argument does not apply to cases where a minor, without 
changing his domicile, enters into contracts in a foreign country ; and 
does not therefore touch the reasons on which American and English autho- 
rities proceed in referring the age of majority to the lex loci contractus, 

(p) This last is also admitted in the convention between Prussia and 
Saxony in 1821 {Ges, Samml. p. 39). It is likewise admitted by Hert, 
§ 8, who, therefore, is here inconsistent (note o). 

(jq) Bomemann, Preuss, Recht, vol. i. p. 53, note 1, No. 2 ; Koch, 
Preiiss. Reditu § 40, note 11. Both cite severd rescripts of the ministry 
of justice, by which the practice of the courts is placed beyond a 
doubt. 
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incidentally belonging to the person. It is not necessary to the per- 
sonality of the individual that he shall have certain concrete rights, 
but the first essential quality of personality is, that he shall be capable 
of having them. The second indispensable requisite is, that he shall 
have a legally effective will, i.e. that he be capable of acting. Rules 
of law, therefore, which only affirm or deny to a person certain con- 
crete rights, do not touch the essence of his personality, but merely 
his incidental relations. If a person has disposing power inter vivos 
over all his means and estate, but is incapacitated to perform certain 
special juridical acts, that incapacitating rule does not touch the 
essence of the person whom it restrains. He has full power to 
transfer all his rights in another way. If a person so restricted in 
regard to a particular kind of act is regarded as limited in his proper 
capacity to act, the inhabitants of a whole coimtry in which a par- 
ticular juridical act is invalid, or is not recognised, must be regarded 
as so restricted. Thus in one country only women are disabled from 
contracting obligations by bills ; in another no one can so bind himself. 
Properly speaking, a limitation of the capacity to act occurs only when 
the person in question can in no way dispose of his estate as a whole 
or of a part of it, or of particular patrimonial rights belonging to him. 
Tlie limitation of the principle to juridical acts inter vivos arises from 
the fact that personality ceases with life. In the strict sense, the 
testator does not dispose of his property. He can only, by a declara- 
tion of his will, effect that some person shall or shall not acquire a 
complex mass of property, and shall or shall not undertake a com- 
plex mass of obHgations, hitherto imited in his person. Capacity for 
testamentary dispositions, therefore, is neither one of the essential 
properties necessarily belonging to every individual person, nor of 
those which belong to persons, as a general rule. Testamentary dis- 
positions may be entirely invalid in any country, as they were by the 
older German law ; dispositions inter vivos are indispensable for the 
intercourse of life. 

Incapacity for special juridical acts is not a limitation of general 
capacity to act, when the person retains the power of disposing upon 
his whole estate by other acts inter vivos. Thus it is no limitation of 
capacity to act when women are prevented from binding themselves 
in security for others, sons unforisfamiliated by loans, country people 
or officials by bills, or when one is disabled from making a will till 
he reaches a certain age. Bar concludes by saying, that though the 
instances of true and only apparent incapacity to act coincide with 
the instances commonly given of general and special incapacity, the 
distinction is not identical in its meaning and force. The ideas of 
general and special incapacity, as used by Wachter and others, are 
relative, and do not allow of any boundary being drawn between 
them ; and no reason can be assigned, in fact, for judging the special, 
otherwise than the general incapacity in international law. General 
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incapacity to act is only a collective term, designating all special 
incapacities to act in the ordinary sense. 

Bar points out (§ 45) that the rules on which the capacityiof indi- 
viduals to have rights depend, rest essentially on the political and moral 
convictions of a nation. Thus, if the law of the domicile of foreigners 
were to decide in this respect, the very facts which with us give full 
or partial capacity for rights would be a ground of postponement or 
inferiority : in one country, for instance, only jRoman Catholics, in 
another only Protestants, can acquire land. Again, certain rules 
affecting this kind of capacity can be realized only because particular 
regulations actually exist in a state, which do not exist at all, or are 
not applied to the particular case in another state in which the 
person concerned actually lives — e.g. civil death. He concludes, 
therefore, that when the validity of a juridical act stands in question 
because an individual is not regarded as a person at all by the law of 
his domicile, that is decided by the law of the place where the indi- 
vidual actually was at the time of entering into the obligation ; for 
at this moment the will of the contracting parties was directed towards 
the origination of the obligation, and it cannot be affected by after- 
wards coming in contact with the law of a different place. According 
to the opposite view, the judge must assume the authority of his law 
over the whole earth, and a legal reciprocity and comity would be 
hardly conceivable. Hence it follows, that one who by the law of 
his actual residence does not possess a legal personality, cannot, so 
long as he resides there, exercise rights and emit valid declarations of 
will (as by letters). Considerations of expediency also justify this 
result. In such cases an independent cura absentia is to be created. 
Rules as to capacity to act have a different purpose : they do not 
deprive of the enjoyment of certain rights, but they protect certain 
persons from loss by their own acts. This protective care extends to 
all persons domiciled in the state, and cannot be conceived as ex- 
tending to foreigners, unless we imagine the impracticable measure to 
be adopted of establishing a guardianship for strangers temporarily 
residing in a country. Hence the necessity which lies on the tri- 
bunals of foreign countries of regarding as capable of acting, those 
who are so by the law of their domicile. The converse of this pro- 
position cannot be regarded as logically necessary. From the purpose 
of laws as to capacity to act, we can only infer that foreigners capable 
to act according to the lex loci actuSy but not by the law of their domi- 
cile, must be regarded as so capable by all other courts except those of 
the domicile, and of countries whose laws are the same as those of 
the domicile. No law can be supposed to have a greater anxiety to 
protect foreigners from the consequences of their acts than its own 
subjects. (See Saul v His Creditors, and other Louisiana cases on 
the age of majority ; Story, §§ 75, 76.) Bar, however, admits that 
even in this case a universal customary law, at least on the continent 



THE LAW OP THINGS. 129 

of Europe, has made the law of the domicile the universal rule for 
the capacity to act. The rule to which English and American prac- 
tice tendf is founded on a principle — * Qui cum alio contrahit vel est 
vel esse debet nonignarus conditionis ejus' — which cannot equitably 
be applied to personal qualities determined by unknown foreign laws. 
When the tribunals themselves are not bound to know foreign law, 
and in every case require evidence of them, how should this know- 
ledge be presumed in the case of private persons ? — Bar, §§ 44, 45. 



Sect. XXIIL— (§ 366.) 

II. LAW OF THINGS.— GENERAL RULES. 

In now passing on to rights in particular things, or to real 
rights, in order to ascertain the legal territory to which they 
belong, we are led, by the very nature of their object, to the 
determination of this territory. For since their object is per- 
ceived by the senses, and therefore occupies a definite space, 
the locality in space at which they are situated is naturally 
the seat of every legal relation into which they can enter. 
He who wishes to acquire, to have, to exercise a right to a 
thing, goes for that purpose to its locality, and voluntarily sub- 
mits himself, as to this particular legal relation, to the local law 
that governs in that region. When, therefore, it is said that 
real rights are to be judged by the law of the place where the 
thing is situated (lex rei sitoB)^ this assertion rests on the same 
ground as the application of the lex domicilii to the personal 
status. Both arise from voluntary submission.^ 

^ This, says Bar, § 57, is a pctitio principii. It must first be shown, on 
the one hand, that the laws of the place where the thing is situated claim 
exclusive authority over all rights in it, without which voluntary submission 
would not suffice to warrant the application of the lex rei sitm ; and if it 
is true, on the other hand, that he who seeks, in point of fact, to exercise 
a right over a thing must go to the place where it is situated, and therefore 
may become subject to the laws of that place, it does not follow that other 
states are obhged to recognise this subjection, — e.g, if a moveable thing is 
afterwards brought into the territory of another state, etc. Bar agrees with 
Thol. (Deutiiches Privatrecht, § 84, Giittingen 1851), and Wachter, ii. 199, 
in referring the authority of the lex rei tntx simply to the intention of tho 
local legislator, without assigning any deeper reason. The defect of tho 
prevailing theory — that moveable things follow the domicile of the person 
interested in them — is, that in ascertaining who has a particular right in 
the thing, it is assumed that some person akeady has some right or another ; 
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Here^ also, we discover the intimate connection of the forum 
with the local law (a). In the older Roman law, indeed, the 
forum rei sites was quite unknown (b) ; but it was early intro- 
duced in the m vindicatio (c), and was afterwards extended to 
other actions in rem (d). It is not, however, held as the exclu- 
sive forum, but the plaintiff has an election between the (special) 
forum rei aitce^ and the (general) /orwm domicilii. But such an 
uncertainty, depending on the will of one party, was not avail- 
able for the determination of the local law, which requires a 
fixed rule. For this end, therefore, one of the two must be 
exclusively adopted ; and this can only be the local law of the 
place where the thing is situated {lex rei sitas\ — a selection which 
is justified by the special will directed to this particular legal 
relation. This preference is also supported by another reason. 
Several persons may be concerned in the same right to a par- 
ticular thing, of whom each may have a different domicile. If, 
then, the law of tiie domicile is to regulate as to real rights, it 
would remain doubtful in such a case which domicile should 
determine. This doubt vanishes at once by the preference of the 
lex rei sitae, which is always of a simple and exclusive nature. 

This principle has been generally accepted from a very 
early time, and it stands in connection with the notion before 
mentioned of Real Statutes (§ 361, No. 1). That phrase was 
intended to indicate that the laws which primarily regulate the 
right to things are to be applied to all the things situated in 
the territory of the lawgiver, whether native or foreign persons 
may be concerned with them. Yet for a long time the recogni- 

and although one or another real right — e.g, property or possession — is 
chosen, always arbitrarily, as the principal and decisive element, there is 
always wanting a regula regulaiis when two persons come to be at issue 
with regard to that right itself, /w/ra, p. 133. 

(a) See above, § 360, No. 1. As to the fonim rei «7/b, compare in 
general Bethmann HoUweg, Versuche, pp. 69-77, where the propositions 
which here follow are more fully treated. 

(h) Vatic, Fragm, § 326. The contrary does not follow from L. 24, § 2, 
dejucL (5, 1) ; which passage does not spieak of the /orum rei sitx^ but of 
the forum originis, which every lioman citizen had in the city of Rome, 
along with his own domicile, but from which the Legati could withdraw 
themselves (§ 352, k), 

(c) L. 3, C. uhi in rem (3, 19). 

(</) Nov. 69. Whether this extension was here introduced as new law, 
or was only recognised, while it had before found its way into practice, 
cannot be determined in the defective state of the law sources. Muhlen- 
bruch, Archiv, vol. xix. p. 377, maintains too decidedly that that law con- 
tains nothing new. 
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tion of this true doctrine was hindered by an arbitrary distinc- 
tion which deprived it of all inherent force and consistency. 
The principle was held to apply only to immoveable things, 
while moveables were judged, not by the lex rei sitWj but by 
the lex domicilii; and for this purpose it was necessary to 
assume by a fiction, that moveable things, even when they were 
situated elsewhere, must yet be regarded as if they were at the 
domicile of the person (e). 

This distinction naturally arose in the law of succession, 
where a verj^ important and erroneous use has been made of 
it.* Thence it was first transferred to rights to particular 
things, to which, however, in most cases it is so little suited, 
that its consistent application to real rights is often quite un- 
tenable, and indeed will hardly fii\d defenders. In principle, 
the distinction is to be rejected in both these departments, so 
that everywhere one and the same local law is to be applied 
to moveable and immoveable things. It must, however, be 
observed here, that in these two applications party opinions 
stand towards one another in quite different, and indeed 
antagonistic, positions. In succession, the local law of the 
domicile, according to the correct opinion, is applicable to 
things of all kinds. Our opponents admit this as to moveables, 
but wish to apply to immoveables another law, the lex rei sitce. 
Conversely, in the law of things, the local law of the place 
where the thing is situated, and that in regard to things of all 
kinds, is applicable according to the correct view. Our op- 

(e) Modem writers often indicate this principle by the formula, mohilia 
ossibus inherent ; and that in Buch a way that we might suppose the formula 
to occur in the ancients on every side. Thus Story, § 362 ; Schiiffner, 
§ 65. This, however, is not correct ; and I do not know what origin to 
assign to that formula. 

^ The maxim in question is always employed, both in the older 
writers, with whom it originated, and in the decisions cited by Story, with 
reference to questions of succession or conjugal property ; and there resort 
was had to it in order to escape from the inconveniences of referring to a 
different law to regulate the disposal of the separate things belonging to a 
succession or to a communio honorum, without sufficiently considering how far 
the particular law adopted the notion of a succession as a vniversitas Juris, 
See Westlake, § 265 sqq ; Bar, § 59. * The maxim, mohilia ossibus inhssrent^ 
is correct, if it be understood to mean that the totality of moveables must 
be governed as a separate and distinct unity by the law of the place where 

the owner has or had his domicile If , on the other band, it be 

understood to mean, as many have understood it, that rights to moveables, 
as individual objects, are invariably to be determined by the lex domicilii^ 
perhaps there never was a more unfounded assertion.* — SchiEiffner, § 66. 
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ponents admit this in regard to immoveable things, but seek 
to apply to moveable things the law of the domicile of the 
person. 

In the present inquiry as to the value of that distinction 
(for the law of things), we shall first consider to what side the 
legislation of different ages inclines. And here we cannot 
dispute that the older German law-books, the Sachsmspiegel 
and the Schwahenspiegely certainly seem to have a particular 
regard to immoveable things, and so far, therefore, appear to 
favour the distinction here contested (/). The passages re- 
lating to it are, however, so ambiguous and indistinct, and it 
remains, besides, so doubtful what contradictions are implied 
in the background, that no conclusive assertion whatever can 
be made on the subject. 

The Bavarian legislation, from the middle of the eighteenth 
century, declares itself decidedly against the distinction, and, 
both as to moveables and immoveables, allows authority to the 
local law of the place where the thing is situated (jr). 

On the other hand, the codes of later times have adopted 
the distinction that prevailed at the time of their compilation, 
yet in so abstract and indefinite a way that a clear conclusion, 
especially as to the manner in which they intend to deal witli 
real rights, cannot be drawn from them at all. This is true 
of the Prussian law (A), and in a still higher degree of the 
Austrian {%). The French code indicates its assent to the pre- 
vailing distinction only tacitly, in ordering for immoveable 
things the application of the lex rei sitcPy while it says nothing 
at all of moveable things (A). All these codes only say that 
certain things are to be judged according to these or the other 

(/) SacJisenspiegel, i. 30, iii. 33 ; Schwahenspiegel, c. 87, 130, 405. 

(g) Cod, Bavar. Maximil, P. i. C. 2, § 17. ' Rights in loco rei sitie^ 
without distinguishing whether the things are moveable or immoveable, 
sliall be regarded and recognised in realihus vel mixtis.^ The whole passage 
is quoted in Eichhorn, Deutsches Recht, § 34, note a. 

(A) A, L. R. Einleitung^ § 28. * The moveable estate of a man is judged 
.... by the laws of his ordinary jurisdiction ' (i.e. by the domicile, § 23). 
§ 32 : * In respect of immoveable estate, the laws of the jurisdiction under 
which it is situated are applicable without respect to the person of the pro- 
prietor.' 

(i) Oesterr, Geselzb. § 300. * Immoveable things are subject to the 
laws of the district in which they arc situated ; all other things are subject 
to the same laws as the person of their owner.' 

(^k) Code Civil, art. 3. * Les inuneubles, meme ceux poss^difs des 
etrangers, sont rigis par la loi Fran^aise.* 
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laws, are subject to therrij etc. Such general expressions, how- 
ever, are reconcilable with the most opposite intentions in 
respect to the mode and the limits of such judgment or sub- 
jection. 

I now pass to the opinions of authors on this subject. 

In more ancient times, the most numerous and most esteemed 
of these declare themselves decidedly /or the distinction of move- 
able and immoveable things (Z), and this opinion has main- 
tained its ground till a very late date (m). It is to be met 
with, indeed, in several of the most recent writers more in 
appearance than in reality. They present that doctrine in the 
same general terms as their predecessors, and apparently follow 
their footsteps (n) ; but when they come to its actual application 
♦to rights to particular things, they turn away from it again, 
and become unfaithful to their own principle (o). 

On the other hand, this distinction is entirely rejected by 
most modern writers, and the same rule asserted for moveable 
and immoveable things (the lex ret sitce) (/>), in favour of which 
opinion I have already expressed myself. 

The weakest side of that distinction which applies to move- 
able things not the lex rei sitce j but the lex domicilii^ is generally 
evaded or concealed by its defenders. It is said that the domi- 
cile of the person is to determine the local law to be adminis- 
tered ; but what person is thereby meant t (y). 

Without doubt, the person interested in the legal relation to 
this thing. But this is a very ambiguous notion ; and thereby 
the whole doctrine, even if it were admitted, becomes extremely 

(T) Argentneus, Num. 80 ; Rodenburg, tit. i. c. 2 ; P. Voet, sect. 4, 
c. 2, § 8 ; J. Voet, § 11 — (the last, however, with the very remarkable 
exception, that laws of the miture of police regulations — e.g, as to the 
exportation of grain — ^have necessarily a strictly territorial effect, even on 
moveables within the country). 

{m) Story, c. 9, 10, and § 362 ; Foelix, pp. 72-75, 80 [Demangcat, i. 
111-131] ; Schaffner, §§ 54-56, 65-68. Story, § 386, remarks, however, 
that the courts of lx)uisiana regard the lex rei sites (not domicilii) as ap- 
plicable even to moveable things. 



(n) Foelix and Schaffner (note m). 




[o) Foelix, p. 78 [Demang. i. 120] ; Schaffner, § 66, who expressly 
asserts that there is no general rule at all for rights to particular things. 

(p) Miihlenbruch, Doctrina Pandect. § 72 ; Meissner, Vom Stillsckwei- 
genden P/andrecht. But especially Wachter, i. pp. 292-298, ii. pp. 199, 200, 
383-389, — ^where also in i. 293, note 130, other advocates of this opinion 
are cited. [Bar, § 57 sqq. ; Westlake, c. viii.] 

{q) "Wachter urges tlus objection very welL 



1 34 DISTINCTION OF MOVEABLE 

indeterminate and uncertain. By the party interested we may 
understand the owner (r) ; but then it remains doubtful whether, 
in a transference of property, the old or the new owner is meant ; 
so, too, in a dispute as to property, which of the two competing 
parties, each of whom claims for himself the property. But we 
may also entirely give up thinking of the owner, and take the 
possessor as the party interested, by which, certainly, the matter 
is made simpler and easier. Besides property, various other 
real rights come under consideration ; and each of these, when 
it exists or is even asserted, leads back to a new person inter- 
ested in the thing. Thus the doctrine that directs us to the 
domicile of the person^ even if it were in itself well founded, is 
yet a very ambiguous one, since each of the persons here named 
may have a different domicile ; and therefore the alleged rule 
is not adapted to effect a practical solution of the question. 

The main question, however, remains always this : Whether 
there is any valid reason for judging real rights to moveable 
things by a different local law from immoveables 1 This must 
be utterly denied. Perhaps an agreement upon the whole 
matter has hitherto been hindered chiefly by the too abstract 
view taken of the question. I will try to make it plain how the 
thing takes quite a different shape in actual life. This discus- 
sion will also tend to explain the origin of the opinion which I 
hold to be erroneous, and to point out the true element con- 
tained in it. 

If we consider the position in space of moveable things, we 
can therein distinguish two extreme and perfectly opposite cases, 
between which lie many other cases with manifold gradations. 

In the first place, the position in space of moveables may be 
so indeterminate and fluctuating as entirely to preclude any 
definite knowledge of this position, as well as of the territory 
in which the local law subsists ; consequently also the assump- 
tion of a voluntary subjection under this local law. To this 
head belong the following cases : — A traveller with his baggage 
can pass, in a coach or on a railway, through several territories 
in one day, without even thinking of the one in which he 
happens for the moment to be. The same case occurs when a 

(r) This is the view of the legislations of Prussia and of Anstria. See 
above, notes h and t. [It is the view evidently taken by most writers, and 
expressly by Story, § 383.] 
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merchant sends goods to a great distance, as long as tliese goods 
are on their way, — more especially when they are sent by sea to 
different ports, perhaps to different parts of the world, in order 
that a profitable sale may be effected. In such cases it is 
evident that no application can be made of the lex m aitas. 
We are rather obliged to seek, in thought, for some resting- 
place at which such things arc destined to remain for a longer, 
perhaps an indefinite time. Such a resting-place may perhaps 
be indicated beyond a doubt by the clearly demonstrated in- 
tention of the owner ; in other cases it will coincide with the 
domicile of the owner. This last will bo admitted, among 
others, in the case of the traveller's portmanteau, which at 
the end of his journey he usually brings home ; often, too, in 
the case of the goods that have been shipped, and which the 
owner, when no sale takes place, perhaps causes to be brought 
to his domicile, there to await a more favourable season. A 
one-sided consideration of such cases seems to have occasioned 
or supported the doctrine, that the local law of the domicile is 
universally applicable to moveables («). 

The second case, which is the opposite of the first, is that 
in which moveables are devoted to a purpose which binds them 
as fixtures in a particular place. This happens with the furni- 
ture of a house, with a library or collection of works of art, and 
the stocking (Inventar) of a land estate. It is true that the 
purpose may be changed even in respect to these things, — they 
may be taken to another place or another countiy ; but such 
changes are accidental, and are beyond the present intention 
and will of the owner (j). The relation here is exactly similar 
to that between the person and the domicile, which is considered 
as permanent, and yet always remains capable of change in the 
future (§ 353). No plausible reason really exists for dealing 
with things of this sort otherwise than with immoveable things ; 
they ought rather, beyond all doubt, to be judged like these by 
that local law which is determined by their actual position, and 

(ji) This explains why ^Vmerican courts and writers (Story, for example) 
are much attached to this opinion, for they naturally have a prc-cuiiucnt 
regard to maritime commerce. 

(0 Such a permanent local destination of moveable things is often 
mentioned in Roman law, although on different juridical occasions from 
that now before us. L. 35, pr. §§ 3-5 ; de her. tnstit, (28, 5) ; L. 17, de 
act, emt. (19, 1) ; L. 32, de pign, (20, 1) ; L. 203, de V. S. (50, 16). 
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not by the domicile of the owner or possessor. This is indeed 

acknowledged by many writers, who otherwise maintain the 

principle of the distinction between moveables and immoveables, 

but who assert for this class of things an exception from their 

general rule, and in so far represent an intermediate opinion (?/). 

Between the classes of moveable things which have been 

discussed, there are, finally, many intermediate ones in the 

greatest variety of gradations. For example, the merchandise 

which the owner keeps in reserve for an indefinite time at 

another place than his domicile ; the travelling baggage during 

a transient residence of the owner in a strange place, etc. In 

these cases it will depend on circumstances whether the things 

belong to the first or second class. This will not depend merely 

on the shorter or longer time during which such things remain, 

but also on the nature of the rule of law, the application of 

which is in question. Thus, €.g. in the question as to the form 

of alienation (tradition or simple contract), a very short stay at 

a particular place will suffice to justify the application of the 

lea; rei sitcBj while perhaps the question of prescription will be 

otherwise regarded. In general, however, we must hold fast 

to the application of the law of the place where the thing is 

situated, as the rule ; so that a dijfferent treatment of the first 

of the classes of things above considered must be regarded only 

as a comparatively rare exception. 



Sect. XXIV.— (§ 367.) 

11. LAW OF THINGS.— PROPERTY. 

I will here consider in their order the particular questions 
relating to property, in which the point at issue is the applica- 
bility of different local laws. 

1. The capacity of a person to acquire property, and likewise 

(u) J. Voet, ad PamL i. 8, § 14 ; Story, § 882, and scTeral others cited 
in Wachter, 1. p. 296, note 183. [The question whether a thing or a debt 
is moTeable or immoveable, is determined by the lex rei sitx. Story, § 447 ; 
and a series of Scotch cases, of which the latest is Downie v Downie's Trs., 
1866, 4 Macph. 1066. See Bar, § 62 ; Robinson ▼ Bland, 2 Burr. 1079, 1 
W. Bl. 259.] 



\ 
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the capacity of a person to dispose of the property belonging to 
him, is to be judged by the local law of the domicile of the one 
or the other person (§ 362), and therefore not by the law of 
the place where the thing is situated, because each of these 
capacities is only a particular branch of the general capacity to 
have rights and to act, and therefore pertains to the personal 
status. 

This rule has been disputed from the following erroneous 
points of view, which have already been disposed of. Many 
say that these capacities belong, not to the abstract qualities 
of the person, but to the legal effects of these qualities ; and 
that as to these it is not the law of the domicile that is appli- 
cable, but the law of the judge who determines in each case (a). 

Others admit that the law of the domicile is generally ap- 
plicable, but make an exception for the case of immoveable 
things. Here, they say, the personal capacity is to be judged 
by the lex rei sitWy — that is to say, the real statute comes to be 
applied (ft). 

An exception to this rule must certainly be admitted, when 
a limitation of the capacity to acquire is prescribed by strictly 
positive and compulsory laws, such as those which have the 

(a) This opinion has been fully discussed above, § 862. 

(b) Comp. above, § 862, note g. This erroneous opinion is adopted by 
Story, §§ 430-434, who quotes a number of writers. Huber, § 12, has the 
correct opinion. [With regard to the capacity to acquire property in land. 
Bar comes to the same result as Story upon a different ground, which 
would seem to support also the judgments in Birtwhistle v Vardell and 
Fenton v Livingstone, ante, pp. 106, 107. He says: *The incapacity to acquire 
the property of land is a restriction not of the capacity to act, but of the 
capacity for rights, and therefore (ante, § 365, Note A) depends, not on the 
lex domicilii of the acquirer, but on the law to which the case is subject in 
other respects.* ' The capacity to act, on the other hand, is to be deter- 
mined, even with respect to immoveables, by the law of the domicile. The 
opinion of many writers which makes the lex rei sitse decisive, originates in 
too wide an extension of the notion of capacity to act, by which the capa- 
city to test (which in certain circumstances depends entirely on the lex rei 
sitas) is confounded with the capacity to act in the true and narrower sense. 
If a person who is still minor by the lex rei sitas would be major by the 
lex domicilii, he would still be able to incur a personal obligation in respect 
of his property situated abroad, and the purchaser would then only need 
to sue upon the obligation, to put the matter in the same position as if the 
alienation had from the first been validly effected by the seller. The appli- 
cation of the lex rei sitte is therefore, in this case, practically inoperative ; 
and in the converse case, where the seller is by the lex rei si tie major, and 
by the lex domicilii minor, it leads to the absurdity, that one who is in- 
capable of binding himself by a personal obligation to transfer a real right, 
is in a position to alienate this nght directly.* — Bar, § 64.] 
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nature of police laws. Such statutes are applicable to all things 
situated within the territory of the lawgiver, and no regard is 
paid to the law of the domicile of the person who wishes to 
acquire (§ 365). 

2. The capacity of a thing to become subject to private 
property, and therefore not to belong to the res quarum com- 
mercium non esty is to be judged by the law of the place at which 
the thing is situated. 

3. The same rule applies as to the extent of the class of 
things sine domino^ and therefore as to the admissibility or re- 
striction of the acquisition by occupation of property in things 
of many kinds. Of this character are laws as to the royalty 
on amber, and on many kinds of minerals. No one doubts that 
here the lex rei sitw alone determines, and is therefore to be 
applied even to moveable things. If under this law the pro- 
perty in such a thing has once been acquired, it must be ac- 
knowledged in every other state, even if the latter state would 
not acknowledge a similar acquisition within its limits. 

4. In the forms of alienation — ue. of the voluntary trans- 
mission of property to another person — very different rules of 
law occur; and on the principle above considered, we must 
apply the rule of law in force at the place where the thing is 
situated, without regard to the domicile of the one or of the 
other person, and without regard to the place where the con- 
tract is entered into.^ 

Thus, in Roman law, alienation depends on the delivery of 

^ As to land, there is no dilute upon this point. The apparent contra- 
dictions referred to by Story, § 439 sq., occur in writers who are discussing 
the validity of a will, executed in conformity with the lex loci actus, to trans- 
mit foreign immoveables. This question may receive an affirmative answer 
in countries where the distinction of moveable and immoveable property is 
not admitted ; but in this country and America, where the theory of 
universal succession has never been accepted with regard to immoveables, 
it is of course negatived. See Bar, § 61. The doctrine of certain cases in 
Louisiana (Olivier y Townes, 14 Mar. 97, etc.), applying the lex rei sitx, which 
required tradition in order to the transfer of property in moveables, and 
rejecting the lex loci contractus^ which was the law of the owners domicile, 
has been strongly controverted by Story (§ 385 sqq. ; see Burge, iii. 763) and 
others ; but no authority is cited against it except the cases which establish 
the lex domicilii as the law regulating succession. On the contrary, the 
application of the lex rei sitas appears to be assumed in all the numerous 
cases in which conflicts have arisen in regard to the transmission by sale 
of property in moveables, between the law of Scotland, which requires 
delivery, and that of England, which does not 
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the thing ; in the Prussian law, likewise, on delivery (c). In 
the French law, on the contrary, the transference of the pro- 
perty is eflfected by the mere contract (d). 

The application of these rules will ' be made plainer by the 
following examples : — If a Parisian sells his furniture situated 
in Berlin, to a Parisian in Paris, the property is transferred 
only by tradition ; but if, conversely, a Berliner sells his goods 
situated in Paris, to a Berliner in Berlin, the mere contract 
transfers the property. It will be just the same if in these 
examples we put the city of Cologne in the place of Paris. 

It will suffice to bring this rule into operation, if the con- 
tinuance of the things at a place should be only transient and 
very short (e) ; for in every case the transference of the pro- 
perty depends on a momentary act, and therefore fills no long 
space of time. It will be different in the exceptional cases, in 
which the present situation of the things is so indeterminate 
that the persons acting cannot be held to have any certain 
knowledge of it. In such cases we shall have to regard as the 
place where the thing is situated that at which it is destined 
first to remain, which will often be the domicile of the present 
owner (the seller) (/) ^ 

In all the cases here distinguished, everything depends, un- 
doubtedly, on the place where the thing is situated at the time 
of transference. If the transmission has once taken place, 
every subsequent change of the locality of the thing is imma- 
terial for the destiny of the property, since the right of property 
once acquired cannot be affected by such a change of place.^ 

(c) A. L. R. i. 10, § 1. Comp. Koch, Preuss, BecJU, vol. i., §§ 252, 255, 
174. Even the important practical facilities in the tradition effected by 
transmission between absent persons (i. 11, §§ 128-183) make no differ- 
ence in this principle. 

(d) Code Ciuity art. 1138. This is law also in the Rhenish provinces of 
Prussia. 



[/) See above, § 366, p. 135. In the alienation of merchandise there 



(e) See above, § 366, p. 136. 

(/) See above, § 366, p. 135 
are also to be considered the very doubtful questions of trade-marks, and 
(if the goods are stopped in transitu) of the effect of the transferred bill of 
lading. Comp. Thol. Ilandelsrecht, §§ 79, 80. 

2 See contra, Thuret v Jenkins, 7 Mar. La. 318 ; Story, § 391 ; West- 
lake, § 270. 

^ ' Property in a moveable or immoveable thing situated in a country 
where the common Koman law prevails, is not transferred by a contract 
made in France, even between Frenchmen. But when the will of the con- 
tracting parties remains the same, and the thing in the meantime, and 
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5. The acquisition of property by prescription is essentially 
different from the acquisition by tradition, in being effected, not 
by a momentary fact, but by one extending over a longer period 
of time. 

In regard to immoveable things, the application of the law 
of the place where the thing is situated is quite undisputed. 
On the contrary, opinions are very much divided in respect to 
the prescription of moveables (g). But here the question is 
specially important, because the laws of different countries vary 
exceedingly. The Roman law requires possession for three 
years, the Prussian for ten (A). The French requires no con- 
tinued possession, but excludes with the very beginning of it 
the vindication of the former owner, with an exception in the 
case of lost and stolen things, the protection of which, however, 
ceases with the expiry of three years (t). By this last rule the 
French law, in its practical results, approximates to the Roman. 

It is here precisely that the application of the lex rei sitae 
appears especially certain, from the circumstance that the foun- 
dation of all prescription is continuing possession ; but posses- 
sion, as being essentially a relation of facts, is, with even less 
doubt than any real right, to be judged by the lex rei sitce (§ 368). 

A question may still arise where the situation of the move- 
able things, during the period of prescription, has been within 
different territories. There can be no doubt that all these 
periods of possession must be added together. The term of the 
prescription, however, and the complete acquisition of the pro- 
perty, must be judged by the law of the place at which the 
thing is last found, because it is only at the expiry of the whole 
period that the change of property takes place ; before, it has 
only been in preparation (k). When property has been ac- 

before a third party has become its owner by delivery, has been brought 
to France, the property is transferred at the moment it passes into the 
territory of the French law. Conversely, if the thing is in France, and the 
contract is made e.g. in Hanover, the property passes without tradition 
only when that was the intention of the contracting parties.' — Bar, § 64. 

(g) MUhlenbruch, Doctrina Pand. § 73, correctly adopts the lex rei sitas ; 
Meier, p. 37, the lex domicilii^ that is, of the domicile of the person taking 
by prescription, because he has already prsetorian ownership during the 
course of prescription. Sch'affner, § 67, leaves all uncertain. 

(h) A.L.R. i. 9, § 620. 

(t) Coile Civil, art. 2279. 

(k) Here, therefore, we follow the same principle as in the collision in 
time of laws as to usucapion (§391, b). 
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quired by prescription according to this law, it must be recog- 
nised in every other country, although the law of that country 
should require a longer period. 

6. The vindication of property by action, with all the 
minute regulations concerning it, is to be judged by the law 
of the place at which the action is brought (/). 

This may be the place where the thing is situated, on 
account of the jurisdiction constituted at that place (§ 366, a) ; 
then the lex rei sitce is applicable. But it may also be the 
domicile of the defender, because at common law the two kinds 
of jurisdiction so concur, that the plaintiff has a choice between 
them ; then the lex domicilii of the defendant is to be applied 
to all questions of law toucliing the action. It is true that, by 
this alternative rule, an objectionable latitude is allowed to the 
choice of the plaintiff ; but it is here unavoidable. 

There is a great diversity between the laws of different 
countries in respect of the restrictions applicable to the rei vin- 
dicatio. The Roman law admits the action unconditionally 
against every possessor who is not the owner, and that without 
any claim of this possessor for restitution of the purchase 
money. The Prussian law likewise admits the unconditional 
vindication, but reserving such restitution to the bona fide pos- 
sessor {in). The French law admits, as a rule, no vindication 
of moveables, and allows only a few exceptions, — in the case of 
things stolen or lost, within three years ; and things sold, but 
still unpaid for, which can be vindicated against the purchaser 
within eight days (n). The one or the other of these rules will 
necessarily be applicable according as the Roman, the Prussian, 
or the French law is in force at the place where the court sits 
before which the process is carried on. 

The process as to property, once begun, may involve peculiar 
consequences, particularly in respect of the fruits, the claim 
for damages founded on the loss or the deterioration of the 
thing vindicated, etc. (o). All such questions are also to be 
decided by the law of the place where the court sits.* 

(0 See above, § 3G1, No. 3, C. 
(w) A. L. It. i. 15, §§ 1, 2G. 
{tis Code Civil, arts. 2279, 2102, N. 4. 
(o) See above, vol. vi. § 260 foil. 

* See Bar, § G4, for a statement of views upon the last two heac s 
dififering in some respects from those in the text. 
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Sect. XXV.— (§ 368.) 

II. LAW OF TEISGS.—JURA IN RE. 

Real rights, besides property (jura in re), are for the most 
part governed by principles similar to those which we have 
discussed in regard t» property. 

1. That the praedial servitudes can only be judged by the 
/at rei sitcBj is nowhere disputed. 

The same is true as to personal servitudes of which the 
object is an immoveable thing. 

If the object is a moveable thing, the lex domicilii is 
wrongly held by many to be applicable, just as in the case of 
property in moveables. The controversy upon this general 
question has already been fully discussed (§ 366). 

2. Emphyteusis and Superficies are subject to no doubt, 
since they can only occur in the case of immoveable things ; 
and therefore, as all parties agree, are to be judged by the 
law of the place where the thing is situated. 

3. The Prussian law gives to the hirer, tenant, and similar 
occupiers or holders, for their own use, of things belonging to 
others, a real right, with an action in rem against a third party 
in possession, provided that the thing has been delivered to 
them (a). In Roman law, of course, there is no such real 
right. 

A real right of this kind undoubtedly arises when the thing, 
whether it be moveable or immoveable, is within the Prussian 
state at the time of delivery ; if at that time it is within a 
country where the Roman law prevails, the real right does not 
arise. 

But supposing that this real right is constituted in the 
Prussian state by delivery of a hired moveable, and the pos- 
sessor brings the thing into a country where Roman law pre- 
vails, it might be thought that he could even here make the 
right which he had acquired effectual against a third party in 
possession. I believe, however, that this must be denied, be- 
cause his claim rests upon an entirely peculiar legal institution 

(a) A. L, R. i. 2, §§ 135 137 ; i. 7, §§ 169, 170. Comp. Koch, Prcuss. 
lUcht, vol. i. §§ 317, 318. 



JURA IN RE — PLEDGE. 143 

which is not recognised at all in the latter country (ft). This 
question, however, is not of practical interest, because such a 
real right is attended with important consequences only in the 
case of immoveable things. 

4. The right of pledge is not only of more extensive opera- 
tion than the foregoing jura in re, but is also the subject of 
greater doubts and disputes in the question before us. 

Here also the law of the place where the thing is situated 
must be held to rule, and most of the difficulties raised against 
it are merely apparent. 

I will begin by giving a view of the most important general 
differences that occur in German states concerning this legal 
institution. 

The Roman law rests on the following principles : — (a) The 
right of pledge becomes a real right, actionable against every 
third party in possession, by mere contract without delivery (c) ; 
(b) The contract may even be concluded tacitly, since, in the 
case of several obligatory acts, it is feigned, by a general rule 
of law, that a pledge has been at the same time stipulated 
in security of the obligation (d) ; (c) Moveable and immove- 
able things are not distinguished as objects of impignoration ; 
(d) The express as well as the tacit contract may refer not only 
to particular things, but also to a whole estate. Impignoration 
of the last kind embraces all the things belonging to that estate 
at the time, and all afterwards coming into it ; therefore those 
which are not specially mentioned, and which cannot even be 
brought to the knowledge of the parties. It has been erroneously 
supposed that the object of such impignoration is the estate in 
its ideal notion, irrespective of its contents ; and hence the 
juridical notion of unwersitas and successio per universitatem 

(b) See above, § 849, 6. Wiichter, ii. pp. 888, 389, is also of this opinion ; 
not indeed in this very case, but in the similar case of the right of pledge, 
of which we are immediately to speak. 

(c) I here confine myself purposely to the right of pledge in its proper 
sense, as jus in re, that is, a detached portion of the right of property, 
passing over the more artificial application of it to obligations, etc. 

(d) L. 3, in quib, caus. ( 20, 2) : * . . . . taciiam conventionem do invec- 
tis . . . ; ' L. 4, pr, eod. : * . . . . quasi id tacite convenerit . . . ; ' L. 6, eod, : 
* . . . . tacite solet convenlnm accipi, ut perinde teneantur invecta et illat-a, 
ac si specialiter convenisset . . . ; ' L. 7, pr. eod. : * . . . tacite intelliguntur 
pignori esse .... etiamsi nominatim icf non convenerit.' The expression 
* legal pledge ' (pif/ntL^ %a/«)i in use vnih modem writers, obscures the true 
nature of the legal institution. 
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has been applied to it according to the analogy of the law of 
succession {e). In truth, however, it is only an indirect desig- 
nation and definition of the individual things which are liable 
to the right of pledge. 

Among the various countries which follow in general the 
Roman law, many subordinate diflferences occur in the law of 
pledge, while they still preserve the common foundation above 
described. The differences chiefly relate to the extent of the 
tacit pledge which, according to the codes of the various 
countries, is attached sometimes to more and sometimes to 
fewer kinds of obligations, which are held to be secured by a 
contract of pledge founded on the legal fiction referred to. 

Suppose, then, the question to arise as to two countries 
that follow in general the Roman law. In the one, the rule 
of the Roman law is received, by which the promise to give 
a do8 is always secured by tacit hypothecation of the whole 
estate (/) ; in the other country this rule is abolished. If, 
then, two inhabitants of the first country enter into such a 
contract, but the debtor possesses a landed estate in the second 
country, the question arises whether this estate is subject to 
the tacit hypothec. One might be disposed to answer this in 
the negative by applying the lex rei sites, but incorrectly. For 
tlife second state also recognises the possibility of hypothecation 
by mere contract, and even by tacit contract. Whether, then, 
in the case before us, such a contract exists, is a question 
of fact, which can only be determined by that law to which 
the juridical act is subject (</). But by a legal fiction estab- 
lished by this law, an express hypothecation of the whole patri- 
monial estate, and therefore of that foreign real estate, has 
taken place, and therefore the latter must be included in the 
hypothec (A). If the dotal contract had been entered into in the 
second country by inhabitants of it, neither the real estate nor 
the other property of the debtor would fall under the hypothec. 

(e) As to these notions, comp. above, vol. iii. § 105. 

(/) L. tin. § 1, C. de rei ux. act, (5, 13). 

(v) What that law is, will be established in the next section (the Law 
of Obligations, § 374, d). 

(7^) This decision is given by Ikfeier, pp. 39-41 ; Ikfeissner, Vom Still- 
schweigenden Pfandrecht^ §§ 23, 24 ; but on a ground wliich I hold to be 
incorrect. The law of the domicile, as such, determines, according to them, 
just as in questions of succession, because here the ideal estate, the uni- 
versitasy is the object of hypothecation. 
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An immensely greater difference exists between tlie German 
countries which recognise the Roman law of pledge generally, 
and those which place the law of pledge upon a quite new 
foundation. I will take the Prussian code as a type of the 
last, as it seems to have most completely created such a new 
law. Some of its provisions are found in other countries also, and 
it will not be difficult to apply the following rules to them : — 

The Prussian law, without any exception, denies to the 
mere contract the power of originating a pledge as a real right. 
It also distinguishes between moveable and immoveable things. 
In immoveables, the real right arises only by entry in the 
register of mortgages (Ilypothekenbuch) (i). A contract as to 
the registration of a particular landed estate is a title on the 
ground of which registration may be demanded ; a general con- 
tract of hypothec over the whole estate gives no such claim ' 
in respect to particular lands (k). A real right of pledge in 
moveables arises only by delivery (I) ; a contract for the im- 
pignoration of certain definite things entitles to claim such 
delivery (ni). 

If, then, in a country where the Koman law prevails, an 
hypothecation is effected by contract, expressly or tacitly, it 
can give rise to no right of pledge over things belonging to the 
debtor situated in Prussia. It can, at farthest, serve as a title 
to demand the constitution of an hypothec over these things 
(by registration or delivery), and even that only under the 
special conditions above mentioned (Notes ^, m). But if, con- 
versely, a contract of pledge of particular things, or of a whole 
estate, is entered into in Prussia, and portions of the debtor's 
estate are in a country where the Roman law prevails, there is 
nothing to prevent such property from being dealt with as 
duly hypothecated, since the Roman law makes hypothecation 
by contract dependent neither on the conclusion of the contract 
at a particular place, nor on a particular domicile of the debtor. 
Thus the lex rei sitw must here receive undisturbed effect (n). 

(i)y1.Z. 7?. i.20, §§411, 412. 

(A) Ihiti. §§ 402, 403. 

(0 /7;iW. §111. 

(wi) Ibid. §§109, 110. A contract of general hypothec gives this chiim 
only in the special cases in which a security can also be demanded. J bid. 
§112. 

(n) A literal construction of the AUg. Landrecht Einl. § 28, would make 
a Berliner at Stralsund (where the Koman law is in force) incapable of 

K 
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The following case remains to be considered: — If in a 
country of the Roman law a moveable thing be validly im- 
pledged, whether expressly or tacitly, by mere contract, and 
the thing is afterwards brought to Prussia, does the hypotheca- 
tion continue, so that the thing can here be vindicated by an 
action against every possessor (whether the debtor or a third 
party), and can likewise be alienated by the person in right of 
the pledge, if he obtains possession by accident without tradi- 
tion ? One might be inclined to answer this question in the 
aflSnnative, because, apparently, the vested right cannot lose 
its force by the change of place. 

Yet I believe the question must be answered in the negative. 
For in such a case the question is not in regard to one and 
the same right of pledge, which may be acquired in different 
countries in different ways, somewhat as property is acquired 
here by tradition, and there by mere contract, and yet is every- 
where alike recognised and operative as property. Rather, 
hypothecation by mere contract is quite another legal institu- 
tion from that which can be constituted only by delivery, and 
the two can only have their names and general purpose in 
common. If, therefore, the moveable thing above referred to 
is brought within the territory of the Prussian code, and it is 
attempted to enforce the right of pledge elsewhere constituted 
by simple contract, the alleged creditor appeals to a legal insti- 
tution not recognised in the Prussian state ; and such a pro- 
ceeding has above been shown to be inadmissible (o). On the 

impledging his moveable property by mere contract, so that this hypothe- 
cation should be effectual at Stralsuud (§ 366, h). The absurdity of this 
becomes very clear if we imagine the opposite case ; for the Stralsunder 
would necessarily be able to hypothecate his moveable property by mere 
contract at Berlin, so that the hypothecation would be valid at Berlin. 
The last assertion will hardly find any supporters, and yet it results from 
the strict literal application of § 28. 

(o) See above, § 349, B. The same view is maintained in the Err/ciu- 
zimfjen zvm A. L. K. by Griiff, etc., vol. i. p. 116. So also by Wacht^r, 
ii. pp. 386, 388, 889, with regard to the law of Wiirtemburg, which here 
agrees with the Prussian law. He gives as the reason, that the law here 
recognises hypothecation of moveables in origin and in continuance only in 
the form of Fatistpfand \i.e, pledge, pignns^ as distinguished from hypothec, 
hlfpoihcca ; Inst. iv. 67]. This principle is substantially the same as that 
proposed by me, and only different in the mode of expression. [Bar, § 65, 
p. 227, points out t/hat the practical result of this reasoning is, that e.t/. if 
the law of a country permits a ship to be validly mortgaged only by writing, 
an hypothecation validly effected by verbal bargain in another state, within 
whose territory the ship was at the time, could not be recognised in the 
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« 
contrary, the creditor in a right of pledge, to whom a moveable 
thing has been impignorated by tradition in Prussia, can enforce 
his right also in a country where Roman law prevails ; for he 
unites in himself all the conditions which are there required for 
an effectual right of pledge. 

The priority of several rights of pledge constituted in the 
same thing, is judged by the lex rei aitce. This priority may 
come into question especially in bankruptcy; and of this case 
we shall treat below (§ 374). 

5. What has here been said of the real rights belonging to 
the Roman law, and of those formed in imitation of them by 
modem legislation, must be equally true of those which are 
purely Germanic. The rights to feuda or fiefs {Lehen) and 
entails or family substitutions (Fideicommissen) is always a 
right to particular immoveables, and is therefore governed by 
the law of the place where they are situated. 

In the course of this inquiry as to the law to which real 
rights are subject, I have at every suitable place interpolated 
the question above reserved (§ 344, e)j how far the law to be 
applied must be determmed in one way or in another by a 
change in the situation of the moveable thing which is the 
object of a real right. 

Possession is not one of the real rights ; yet the question as 
to the local law applicable to it may be treated of here, along 
with real rights, more fitly than at any other place. 

Possession itself is, in its nature, purely a relation of fact (p), 

former state. The whole train of reasoning rests, moreover, on the very 
dubious proposition, that a right which, under the given circumstances, 
could not have originated in our country, must not be recognised there. 
Answering to the legal institutions existing in one country, analogous, yet 
in details materially different, legal institutions will always be found in 
another country. Are these the same, or are they quite different institutions, 
which must not be recognised? It cannot be said that, where there is the 
least difference, the latter case is to be assumed, — an assumption which 
would involve the rejection of all foreign rules of law. It is impossible 
to discover wherein the distinction consists between this case and that in 
which the right of property is passed in one country only by delivery, and 
in the other by informal contract ; in which latter case Savigny (p. 146) 
regards a right of property acquired in the latter country by mere contract, 
as effectual in the former also. In both cases the question is as to different 
forms of constituting a real right.] 
(/)) Savigny, Recht des Besitzes, § 5. 
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and as such it can only be subject to the law of the place 
where the thing is situated, whether it relate to moveable or 
immoveable things. By this law alone, therefore, must be 
decided the question as to the acquisition or loss of any posses- 
sion, and therefore as to its existence, without considering 
for what purpose or with what result this question may be 
raised. Two legal effects, however, are connected with pos- 
session, — usucapion and the possessory interdicts. The first 
has no independent nature, but rather coincides with property, 
and, like it, belongs to the lex rei sitce (§ 367, No. 5). The 
possessory interdicts, as the second result of possession, have 
their place among the obligationes ex delicto (g)y and are thus 
subject to the local law of the court before which the lawsuit 
is brought (r). This proposition, however, is of far less im- 
portance than might at first sight be assigned to it ; for it 
concerns only the proper element of delict in the possessory 
actions, and therefore their penal nature, which is by far the 
less important part of their juridical contents. The more im- 
portant constituent — the question as to the existence and recog- 
nition of the possession — is to be judged by every court, as 
just observed, only according to the lex rei sitce. 



Sect. XXVL— (§ 369.) 

III. LAW OF OBLIGATIONS 
(introduction.) 



In the law of obligations, as in real rights, a person emerges 
from his abstract personality into the local dominion of the law 
which governs a particular legal relation (§§ 345, 360, 366). 
Here, again, we have to find an answer to the ever-recurring 
question : Where is the true seat of each obligation ; at what 

(q) Savigny, I.e. §§ 6, 37. 

(r) See below, § 374, c. This may, indeed, be the forum rei sitas, which 
is certainly always competent for possessory actions. L, un. C. uhi de poss. 
(3, 16) ; Nov. 69, c. i. It may also, however, be the forum domicilii (which 
may happen to be different), since there is an election between them 
(§ 371, notes n and j?). 
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place is its home ? For from this seat of the obh'gation, from 
this its home, shall we discover the particular jurisdiction, as 
well as the local law, by which it is to be judged. 

In the law of obligations the reply to this question is, more 
than in other parts of the law, diflScult and doubtful, for the 
following reasons : — 

First, the obligation has an object of an invisible nature in 
comparison with the real right, which is connected with an 
object perceptible by the senses, — a thing. We must therefore, 
first, try to realize that invisible object in the obligation. 

Further, the obligation necessarily relates to two different 
persons : in the one it appears as an enlargement of liberty, as 
dominion over another will ; in the other, as a restriction of 
liberty, as dependence on another's will (a). According to 
which of these closely connected yet different relations are we 
to fix the seat of the obligation ? Undoubtedly according 
to the relation of the debtor, since the necessity of acting that 
exists in the person of the debtor constitutes the very essence of 
the obligation. This view is confirmed by the great and indis- 
putable influence of the place of fulfilment on the jurisdiction, 
since fulfilment chiefly consists in an activity of the debtor, 
along with which an activity of the creditor occurs either not 
at all, or only in a subordinate and auxiliary manner. Further, 
by the intrinsic connection of the local law with the forum, 
which last always has a relation to the person of the defendant, 
that is, of the debtor. 

Lastly, another difficulty arises from the reciprocity that 
is found, not in all, but in many obligations. Where this 
exists, each of the two persons is to be regarded as debtor, but 
with reference to different acts ; for which reason, the rule that 
the debtor is to be chiefly regarded appears no longer to be 
sufficient. But in every mutual obligation the two separate 
debts always admit of being dealt with separately ; so that even 
here nothing hinders us from fixing, according to the person of 
the debtor, the jurisdiction and the local law for each of the 
two halves produced by this separation. Nay, more, this divi- 
sion is to be regarded as the original and natural treatment, — 
the combination of the two obligations under one head and desig- 
nation, as a secondary and artificial result, justified by their inti- 

(a) See above, vol. i. § 56. 



150 OBLIGATIONS— FORUM AND LAW. 

mate connection. The correctness of this view is confirmed by 
the ordinary practice among the Eomans, of concluding a con- 
tract of sale, etc., by two distinct stipulations (i). 

In the case of obligations we find, again, the often noticed 
connection between the forum and the law (§ 360, No. 1). 
But it is here more important and influential than elsewhere, 
because in the Roman law the doctrine as to the particular 
forum of obligations is carefully wrought out, while the local 
law is hardly mentioned. Yet the reasons determining the 
forum are perfectly 'applicable to the local law, since each 
depends on the equal obedience due to different branches of the 
public institutions of the place. We are able, therefore, safely 
to deduce, from the decisions of the Romans as to the forum of 
obligations, the sense in which the local law of obligations is to 
be regarded. 

The particular jurisdiction, as well as the local law of obli- 
gations, depends on a voluntary subjection (§ 360, No. 2), 
which in most cases is not expressly declared, but is only to be 
inferred from circumstances, and for that reason is excluded by 
an express declaration to the contrary (c). The circumstances, 
therefore, under which an obligation arises may often excite in 
others a definite and well-founded expectation^ and in such a 
case this expectation is not to be disappointed. That is the 
point of view from which not only the forum of obligations, 
but the local law governing them, must be considered. 

Voluntary subjection is also the ground of prorogated juris- 
diction ; and there is thus, undoubtedly, a relation between it 
and the forum of obligations, although the latter lias a more 
objective, prorogated jurisdiction a more subjective, character 
in consideration of a particular court, of ten of particular judges. 
To regard the jurisdiction of the obligation as a mere applica- 
tion of the prorogated jurisdiction, as a particular case of pro- 
rogation, is indeed not to be justified (d). The peculiar interest 

(6) It cannot be denied that in many cases this separation of the two 
halves of a bilateral obligation may cause doubts and perplexities, especially 
in regard to the local law. But in principle it is not less correct, and it is 
asserted by others also for several cases. Comp. Wachter, ii. p. 45. [Story, 
§ 291, commenting on Amott v Rtdfem, 2 C. and P. 88 ; Bar, § 66, 
p. 236.] 

(c) L. 19, § 2, dejud, (5, 1): * . . . nisi alio loci, ut defenderet, convenit.* 

(d) As to this question, there is a controversy between Bethmann Holl- 
weg, Versuche^ pp. 20-27, 60, and Linde, AhhandluTigen^ vol. iL p. 75 foil. 
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of this question may perhaps arise from its being uncertain 
whether, by Roman law, prorogation is strictly binding (e). 
The forum of the obligation, on the contrary, is certainly 
binding for the defendant, and just as certainly not so for the 
plaintiff, who has a free choice between this special forum and 
the forum domicilii of the defendant (/)• 



Sect. XXVII.— (§ 370.) 

THE LAW OF OBLIGATIONS.— FORUM OF THE OBLIGATION. 

AutJwra. 

LiNDE, Archiv fur civilistische Praxis^ vol. vii. pp. 59-79 

(1824). 

Abhandhmgenj vol. ii. pp. 75-121 (1829). 

Von Bethmann Hollweg, Versuche, No. 1, pp. 1-77 

(1827). 
Muehlenbruch, Archivy vol. xix. pp. 337-384 (1836). 
Albrecht, Programme fiber das Motiv des forum contractus, 

Wiirzburg 1845. 

Three intimately connected questions have been raised 
above (§ 369) : Where is the seat of an obligation t Where is 
its forum I Where are we to seek for the local law that is to 
be applied to it ? The first of the three questions is of a theo- 

But the latter is clearly wrong in rejecting, for obligations, not merely the 
expression ^ prorogated^ jurisdiction, but even voluntary submission, as a 
legal foundation. The leading texts on prorogated jurisdiction arc : L. 1, 
L. 2, or. § 1, de jud. (5, 1) ; L. 15, de jurisd, (2, 1) ; L. 1, C. de jurisd, 
(3, 13). [Doneil. Com. xvii. cc. 10, 14.] 

(e) According to L. 29, C de pact (2, 3), it seems binding ; according 
to L. 18, de jurisd. (2, 1), revocable. The latter passage, indeed, presup- 
poses a nudum pactum ; so that the stipulation was certainly binding, as well 
as the pactum adjectum in a b. /. contractus (Cato, de re rustica^ 149). 
Comp. also Hollweg, Versuche,jo, 12. 

(/) Comp. below, § 371. The ground of the special jurisdiction for 
obligations is therefore certainly not to favour the defendant (as Linde 
assumes, Archive vii. p. 67), but the plaintiff. To him the proof and the 
execution are to be facilitated,— perhaps also the conduct of the process 
itself, — since he is thus enabled often to sue at his own domicile, not merely 
at that of the defendant 
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retical nature, and serves only as a foundation for the correct 
solution of the other two ; for which reason it may be considered 
along with the second. This question, which relates to the 
forum of the obligation, has led in Koman law to a series of 
practical and very minute decisions : hence the differences in 
opinion among modem writers relate less to the substance of 
the rules of law than to their order and foundation, and are 
therefore more of a theoretical than practical nature. 

The forum of the obligation (which coincides with the true 
seat of the obligation) depends on the voluntary submission of 
the parties, which, however, is generally indicated, not in an 
express, but in a tacit declaration of will, and is thus always 
excluded by an express declaration to the contrary (§ 369). 
We have therefore to inquire to what place the expectation of 
the parties was directed, — what place they had in their minds 
as the seat of the obligation. At this place we must fix the 
forum of the obligation, in virtue of their voluntary submission. 
But as the obligation itself, as a legal relation, is incorporeal 
and has no locality, we must seek, in its natural process of de- 
velopment, for some visible phenomena to which we may attach 
the essence of the obligation, in order to give it, as it were, a 
body. 

In every obligation, then, we find principally and uniformly 
two such visible phenomena, which we might take as our guides. 
Every obligation arises out of visible facts; every obligation 
IS also fulfilled by visible facts : both of these must happen 
at some place or another. We can therefore select either the 
place where the obligation has originated, or the place where it 
is fulfilled^ as determining its seat and its forum, — either the 
beginning or the end of the obligation. To which of the two 
points shall we give the preference upon general principles ? 

Not to the origin. This is in itself accidental, transitory, 
foreign to the substance of the obligation and to its further 
development and efficacy. If in the eyes of the parties a 
permanent influence reaching into the future were to be 
ascribed to the place where the obligation arose, this certainly 
could not flow from the mere constituent act, but only from 
the connection of that act with extrinsic circumstances, by 
which a definite expectation of the parties was directed to that 
place. 
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The case is quite diflferent with respect to the fulfilment, 
which is indeed the very essence of the obligation. For the 
obligation consists just in this, that something which was pre- 
viously in the free choice of a person, is now changed into 
something necessary, — that which was hitherto uncertain, into 
a certainty ; and when this necessary and certain tiling has 
come to pass, that is just the fulfilment. To this, therefore, 
the whole expectation of the parties is directed ; and it is there- 
fore part of the essence of the obligation that the place of 
fulfilment is conceived as the seat of the obligation, that 
the special forum of the obligation is fixed at this place by 
voluntary submission. Before, however, this idea is carried 
out in detail, it seems proper to cast a preliminary glance 
upon the views which prevail among modem writers as to this 
question. 

From an early period most writers have fixed the forum 
of the obligation at the place where it has arisen. But since 
most obligations arise out of contracts, the place at which the 
contract was concluded was held to determine the forum ; and 
this explains the very widespread technical term, which is not 
justified by the law sources, forum contractusy for the special 
forum of obligations. The explanation and apparent justifi- 
cation of the doctrine of writers on this subject is found in 
some leading texts of the Roman law, in which, by a super- 
ficial interpretation, the true relation of the rule to the excep- 
tion, of the central point to the subordinate rules, is mistaken, 
and thrust out of sight. The practical errors to which the 
principle in question might lead were averted by appending 
a series of exceptions, which in great measure resolved the 
principle itself into a mere phantom (a). According to the 
view we have adopted, this doctrine must be entirely rejected, 
because it altogether wants any substantial reason, which could 
only be derived from the essence of the obligation. What 

(rt) See above, vol. i. P*ref. p. xlv. Those passages are : L. 3, de reh, 
auct. jud, (42, 5} ; L. 21, de O. et A, (44, 7) ; but particiUarly L. 19, § 2, 
dejud. (5, 1), which certainly seems at first glance to place, as is commonly 
done by the modems, rule and exception alongside of one another ; whereas 
in fact it only lays down tentatively an apparently general proposition, and 
then, by adding limitations, leads the reader to find by abstraction the true 
rule, which it does not directly enunciate ;— all quite in accordance with the 
method of the old jurists. 
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partial truth, however, is contained in it, will find its true 
position in the following discussion of the subject, and will be 
duly acknowledged. 

Other writers have in later times abandoned that doctrine, 
and have sought to attach the forum of the obligation rather 
to the place of fulfilment. I have already stated my general 
agreement with this opinion. The success, however, of this 
procedure depends on the way in which the place of fulfilment 
shall be fixed. This may be done, first, by the will of the 
parties expressed with reference to a particular obligation. It 
has never been doubted that the forum of the obligation shall 
be assumed to be at such a place. But the case here supposed 
is the less common one ; and it has still to be ascertained in 
most instances what place, in defect of such an express decla- 
ration of intention, is to be taken as the place of fulfilment, 
and therefore as the special forum of the obligation. 

The following principle is laid down by many writers : — In 
defect of private intention, the positive law determines. For 
every obligation, therefore, there is a firmly settled place of 
fulfilment. This depends either on the expressed will of the 
parties, or, in its absence, on the direction of the law. The 
one as well as the other determines the special forum of the 
obligation. 

In my opinion, this theory is entirely to be rejected ; but 
I shall not attempt to refute it until I have fully explained 
another, which may be thus expressed in a few words : 

The place of fulfilment is always determined by the direct 
intention of the parties ; but this may be either express or 
tacit In both cases alike it determines the forum of the obli- 
gation, which therefore always depends on voluntary submission 
(§ 369) (6). 

This view differs from that before mentioned and rejected, 
in substituting for the place of fulfilment fixed by law one 
determined by tacit agreement. 

I pass now to the more minute exposition of this doctrine. 

1. The first possible case which we have to consider pre- 

(6) Albrecht, pp. 13-27, substantially agrees with this, and his exposi- 
tion I accept as quite correct. In the subsequent part of his treatise, how- 
ever (pp. 28-35), he returns to the erroneous theory above referred to, and 
of which we are again to speak below (note ad). 
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supposes that the direct intention of the parties has happened 
to fix a place of performance. This may be done by the con- 
tract, in which the payment of a sum of money is promised, 
with express mention of the place where this act shall be done. 
That in such a case this place shall be the forum of the obli- 
gation is so clearly and so often stated in our law sources (c), 
that no doubt has ever been raised about it (d). 

Yet this case would be restricted within too narrow limits, 
if it were confined to the form which has just been illustrated 
by an example. To make this plain, it is necessary to observe 
the natural distinction among the acts which may become the 
object of obligations. Some of these — indeed the greatest 
number of them — are of such a nature that they can be per- 
formed at any .place. Among these are prestations of personal 
service, also work to be done on moveable things, the trans- 
ference of the possession of moveable things, and especially 
the payment of money. For these acts a definite place of 
fulfilment can be fixed only in the way mentioned in the ex- 
ample above given, namely, by verbal indication of the place 
where they are to be done. Other acts, on the contrary, are 
by their very nature so exclusively fixed down to one place, 
that they can only be conceived of as at that place. Among 
these are, all labour on a particular piece of land ; the ei^ection 
or improvement of a house; the letting, hiring, or sale of a 
house or lands. For in every sale the obligation of the seller 
lies in the transference of possession (e) ; and in the case of a 
piece of land, this is only conceivable at the place where it is 

(c) L. 19, § 4, dejttd. (5, 1) ; L. 1, 2, 3, de reb. auct. jud. (42, 5) ; L. 21, 
de O. et A. (44, 7), * contraxisse .... in eo loco intelligilur ; ' C. 17, x. 
de foro comp. (2, 2). In the same class is ako L. 1, de eo quod certo loco 
(13, 4). For as this passage says that naturally (that is to say, irrespec- 
tive of the actio arhitraria) an action lies at no other place than the 
stipulated place of fulfilment, it certainly implies, in the first instance, as 
the rule, that the action is admissible at this place. 

{d) Many have obscured the true view by design ating this case as 
forum solutionis^ and thus have made it appear essentially different from 
the following cases. Others have carried out this very questionable dis- 
tinction so far as to fall into the practical error of assumiug, along with 
this forum, and co-existing with it, a second forum contractus at the place 
where the contract was concluded. Thus Lmde, AhhandL ii. pp. 112-114 
(comp. HoUweg, p. 46). It is true that ^the universal forum domicilii 
subsists along with this special forum, so that the plaintiff has his choice 
between the two (§ 371). [Savigny, ObUgationenrecht, i. 510 sqq.l 

(e) L. 11, § 2, de act, emti (19, 1). 
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situated (/). It would therefore be an idle and superfluous 
formality to promise in the sale, that the delivery of the house 
sold should take place in the city in which it is situated. There 
is no reason at all for making the application of our principle 
depend on this formality ; and we must therefore maintain that 
the place of performance, with its consequences, is fixed, not 
by verbal designation alone, but also by the nature of an act 
which can be conceived as occurring only at a certain spot (g). 
Nay, it would even be inexact to assume, in this case, a tacit 
expression of intention. For by this we understand the con- 
structive inference from an act directed to other purposes than 
the expression of intention, which inference may always be ex- 
cluded by a contrary express declaration (h). But if any one 
sells a house, that is, promises to deliver it, the circumstance that 
this delivery shall take place just where the house is situated is 
implied in the promise itself, for delivery at' another place is 
impossible ; so that even a contrary express declaration as to 
this accessory circumstance would be quite absurd. 

We now pass to the far more frequent and very various 
cases in which no settled place of performance exists ; these 
cases, however, can only relate to acts which are naturally 
capable of being done everywhere, and are not connected with 
a particular locality, because otherwise, as has just been shown, 
this very connection would involve the place of fulfilment. 
For all these places, then, we inquire at what place the fulfil- 
ment may be thought of and expected by the parties. This 
place we must regard as the true seat of the obligation and as 
its special forum, since that expectation, based on the circum- 
stances, implies a tacit appointment of the place of fulfilment, 
and therefore also a tacit submission of the defendant to the 
jurisdiction of that place. From this assumption of a tacit 
agreement and submission, it follows, as a matter of course, 
that the special forum of the obligation to be established by the 
following considerations, can always be excluded by an expressed 
intention to the contrary (§ 369, 6). This principle, indeed, is 

(/) Apprehension is only possible if the acquirer of possession is pre- 
sent (Savigny, Recht des Besitzes^ § 15), whereas the former possessor may 
be absent (ibid. p. 239). 

{g\ Betnmann Hollweg, pp. 47-50, is here of a different opinion. 

(A) V, supra, vol. iii. | 131. 
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nowhere expressly enunciated in the Roman law ; but all the 
particular decisions of the Roman jurists admit, without any 
forced construction, of being referred to it, and only to it ; and 
it also stands in unmistakeable connection with the voluntary 
submission which, in all this doctrine, is everywhere to be re- 
garded as decisive. 

We are thus brought back to the facts in which the obliga- 
tion has originated, and we have to specify in order those out- 
ward circumstances which lead to the inference that the place 
where the obligation arose was expected by the parties to be 
also the place of its fulfilment. If in this inquiry we closely 
follow the statements of the Roman law, the correctness and 
consistency of which, from the standpoint of the common law, 
cannot be questioned, we must not forget of what character 
these statements are. They do not contain rules of positive law, 
but leading points of view from which the probable and natural 
thought of the parties is to be discovered, and along with which, 
therefore, the special circumstances of each case are to be 
attended to. Where, therefore, the circumstances might lead 
to another decision, we act entirely in the spirit of these texts 
of the Roman jurists, if we do not practically apply them. This 
remark, however, will certainly not be of frequent importance. 
II. In order to elucidate the first case of this kind, it is 
necessary to take a preliminary view of the diverse nature and 
outward form of the facts from which obligations arise. Most 
obligations arise from single transient acts. This is the nature 
of the most frequent of all their originating causes, the contract, 
which, though it is often long prepared for, is always instan- 
taneous in its actual conclusion, and occupies a scarcely per- 
ceptible space of time. On the other hand, there are other, 
but fewer, obligations which arise from a continued, connected 
activity of the debtor, — an activity which always occupies a 
considerable space of time, and is connected with a particular 
locality. We may designate such an activity, out of which, 
in the course of time, a greater or less number of obliga- 
tions is wont to spring, by the common name of a course of 
business, A survey of the most important cases of this kind, 
as they are mentioned in our law sources, with a notice of the 
jurisdiction thereby established, will make the matter plain (i). 

(0 L. 19, § 1, d€ jud, (5, 1) ; L. 36, § 1 ; L. 45, pr. eod. ; L. 4, § 5, 
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Among such cases are the following : — ^The tutory of pupils, 
and every kind of curatory. Further, the management of 
another person's affairs, whether it be of all his affairs (general 
mandate or agency), or of a certain class of them, such as a 
manufactory, trading establishment, etc. ; and whether it be in 
con8e(juence of a contract (mandate or operce locatai)^ or pro- 
ceeding from the will of one party only (negotiorum gestio) (k). 
Finally, one's own continuing banking and commission business 
(argentaria). It follows from this review that one's own busi- 
ness, as well as that carried on for others, can found this juris- 
diction ; also a contract, as well as a quasi-contract, which lies 
at the foundation of the management of anotlier's business. 
The essential condition consists only in this, that the continuing 
business is permanently fixed to a certain locality (/). In most 
cases this jurisdiction does not appear prominently, because the 
business coincides with the domicile ; but the two can be sepa- 
rate, and then this jurisdiction shows itself effective (Note I), 

Many authors have regarded this jurisdiction as a distinct 
and peculiar one, under the name forum gestce administrationis^ 
apart from the so-called forum contractus. This is quite wrong, 
since both rest upon the same ground, — on the expectation of 
the parties, founded on the circumstances, that the obligations 
arising from the course of business will be satisfied at the place 
where it is carried on. For this expectation the permanent 
nature of such business affords a quite sufficient ground ; be- 
cause in this course of business the totality of the obligations 
arising out of it has obtained, as it were, a local and visible 
existence, and is embodied in it. If, then, the technical term 
forum contractus is to be applied at all, this case must be com- 
pletely included under it. Only it must not be supposed that 
the obligation arises at the place where the contract for under- 
taking the business has been concluded ; nor even w^here the 

de ed. (2, 13) ; L. 54, § 1, rfe }iroc. (3, 3) ; L. 1, 2, C nhi de rotiociu. 
(3, 21). Voluntary submission is expressly assigned as the reason in iiegn- 
tioTtim gestio^ in L. 36, § 1, dejud. (5, 1) : * non debet judicium recusare . . . 
cum sua sponte sibi banc obligationem contraxerit.' 

(k) Not every mandate, and not every negotiorum gestio, belongs to this 
category ; for both can also have for their object a single transient trans- 
action, of which we are not here epeaking. 

(/) L. 19, § 1, dejud. (5, 1) : * Si quis tutelam . . . vel quid aliud, undo 
obligatio oritur, certo loci administravit, etsi ibi domicilium non habuit, 
ibi se debebit defendere.' 
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particular contracts of sale, the payments of money, etc., have 
taken place, in consequence of which the parties carrying on 
the business may become responsible to their principal. Both 
these places here vanish out of sight as subordinate, and the 
business itself, as a permanent whole, must be regarded as the 
common foundation of the particular obligations arising out of 
it (m). To the permanent seat of this business, the thoughts, ' 
the expectation, the voluntary submission of the parties were 
durected. 

III. Those obligations still remain, in which neither a defi- 
nite place of fulfilment is specified (No. L), nor a continued 
activity at a determinate place serves as their foundation (No. 
11.). These must therefore have as their objects, acts which 
may take place everywhere alike ; and they must arise from 
single transient acts, for otherwise they would come under the 
previous categories. In regard to them, therefore, we have to 
inquire under what conditions a contemplation of the place where 
they originate founds the expectation that it shall also be the 
place of fulfilment, and therefore the true seat of the obligation. 

The first case which suggests itself is that in which a debtor 
enters into an obligation at his personal domicile. He thus 
subjects himself to the court of that place as the special forum 
of this obligation. It seems at first sight superfluous, and even 
contradictory, that that which is already established for this 
person as his general forum should now be regarded as some- 
thing new, as a special jurisdiction, for in such a case it might 
appear sufiicient simply to recognise the ordinary effect of the 
forum domicilii. 

But this distinction becomes of practical importance in the 
case of possible alterations. If that debtor capriciously changes 
his domicile, or if he dies, his previous forum domicilii has, as 
such, entirely ceased. But in the quality here established, as 
the special forum of the obligation, it still continues : it follows 
the emigrant in his new domicile ; it binds the heir in case of 
death, although he should have a different domicile (n). 

(m) Cf. Albrecht, p. 23. 

(n) L. 19, pr. de jnd. (5, 1) ; L. 2, C. de jurisd, (3, 13). [Seo Donell. 
Com. xvii. c. 12 : * Reus ejus loci forum sequi debet . . . non quia ibi 
domicilium habuit ; sed quia cum habcret (ibi) contraxit.* See also Donell. 
Com. xvii. c. 19 ; infra, § 371, note «.] Cf. Bethmann Hollweg, p. 24. 
This important proposition stands in connection With the reservation above 
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The reason of this peculiar rule is, that the debtor, ^ under- 
taking the obligation here, creates an expectation that he will 
also submit to its consequences at the same place (§ 369). This 
expectation must not be disappointed, neither ought the debtor 
to be prevented from changing his domicile at pleasure ; but he 
must fulfil at his old domicile the obligations there undertaken. 

IV. But even away from his domicile, one may enter into 
an obligation as debtor, in circumstances which raise a natural 
expectation that the place where the obligation originates shall 
also be that of its fulfilment. 

Such an expectation is created by one who establishes away 
from his domicile a commercial business of some duration, and 
in doing so, makes arrangements from which it may be inferred 
that he will deliver the goods which he there sells in the same 
place. He thus subjects himself to the special forum of the 
obligation at the place where the contract is entered into. 
This is laid down minutely by Ulpian ; and that while warn- 
ing against the unconditional assumption of jurisdiction merely 
because a contract is concluded at any place. He justifies this 
warning by mentioning the case of a person who enters into a 
contract while on a journey, and of whom it certainly will not 
be asserted that he subjects himself to jurisdiction at the place 
of the contract (o). 

But such a trading relation is to be regarded only as an 
example, not as the exclusive condition, of a forum of the 
obligation. For if contracts are concluded during a residence 
away from the domicile, it is necessary to deduce from the 
substance of them what notions as to their fulfilment the partips 

made (§ 344, e). This proposition explains L. 45, de jud. (5, 1), which 
refers to the following case : — A female inhabitant of Rome obtains a loan 
at her domicile. After her death she is succeeded by her daughter, whose 
domicile is in a province, where the tutors have judgment given against 
them in the name of their ward. Yet, says Ulpian, the judicati actio 
])elong8 to Rome, because the testatrix had established there the forum of 
the obligation. 

(o) L. 19, § 2, de jud. (5, 1) : * . . . durissimum est, quotquot locis 
quia navigans, vel iter faciens, delatus est, tot locis se dcfendi. At si 
quo constitit, non dico jure domicilii sed tabernulam . . . officinam con- 
duxit, ibique distraxit, egit ; defendere se eo loco debebit.' L. 19, § 3, eod. 
L. un. C. de nund. (4, GO), denies the /orwm contractus only as against those 
who visit as travellers a public market for particular mercantile affairs, 
not as against those in whom the marks specified above by Ulpian are 
found. [See Donell. Com. xvii. c. 14, whose whole discussion on the 
forum contractus should be compared with the text.] 
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may prdhably have entertained. If, therefore, a public officer, 
in consequence of his official duties, or a deputy to a legislative 
assembly, stays for months at the same place, and there con- 
tracts debts connected with his daily subsistence, there is no 
doubt as to the establishment of the special forum of the 
obligation. So likewise, if debts are contracted for similar 
purposes during a residence at a watering-place. If, on the 
contrary, during such a residence at baths or a watering-place, 
contracts as to mercantile affairs are entered into, of which 
the further development can be expected only at the domicile, 
such a jurisdiction at the place where the contract is entered 
into must be denied (p). As all here depends on the probable 
purpose of the parties, a very short residence may, in some 
circumstances, suffice to found that jurisdiction. It will be held 
to exist as against a traveller, who refuses to pay his reckoning 
in a tavern, since in such matters immediate payment is the 
universal practice, and may therefore be expected by every one. 
Thus everything depends on the relation in which the nature 
and length of the residence stand to the substance of the 
obligation. 

If we compare the foregoing rules (Nos. II., III., IV.) with 
the opinion above stated and rejected, the two views appear to 
stand in the following relation : That opinion regarded the 
place of the obligatory act itself as the ground of the jurisdic- 
tion of the obligation (but with exceptions). The rules and 
principles now laid down attach this effect, not to the obligatory 
act in itself, but only in connection with other circumstances 
originating and preceding it (g). 

V. Finally, it remains to determine the seat of the obliga- 
tion in those cases to which none of the conditions previously 
assigned extend, inasmuch as there is not a definite place of 
fulfilment (No. I.), and we are precluded, by the attending 
circumstances, from regarding the place where the obligation 
arises as that intended by the parties to be also the place of ful- 

(p) Bethmann HoUweg, pp. 24, 25. Cf. Seuffert, Archiv, vol. ii. Xo. 119. 

(7) Miihlonbrach deals with the cases collected under No. IV. correctly, 
and with practical insight into the relations of actual life (pp. 355-367, 
360, 361, 365-375) ; but he errs in the theoretical foundation, for he 
assumes in these cases a quasi-domicile or a temporary domicile, and there- 
fore connects them with the case No. III. This connection is forced and 
useless. 
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filraent (Nos. II., III., IV.). Among these cases wiB be rec- 
koned in particular that cited by Ulpian, in which a traveller^ 
during his temporary residence concludes a contract (Note o). 
In the total absence of every indication of a definite place of 
fulfilment, it must be assumed that the domicile of the debtor, 
to which he always returns, was conceived to be the place of 
fulfilment. Such a case is to be judged, therefore, as if the 
contract had been entered into by the debtor, not on the journey, 
but at his own domicile (No. III.). 

This case will most frequently present itself in the follow- 
ing form, which demands special mention on account of the 
ambiguity of the subject-matter of the obligation. If the 
o^vner of a manufactory or a commercial establishment travels 
about, or causes his servants to travel to collect orders, and so 
to conclude contracts for delivery of merchandise, it may seem 
doubtful what is the exact import of the obligation undertaken 
by him ; and yet on this the place of fulfilment will depend. 
For the delivery is a complex transaction, occupying a space 
of time. The merchandise is first despatched by the seller, 
then remains for some time on the way, and finally comes into 
the possession of the purchaser. Here we might regard as 
the true subject-matter of the obligation, either the despatching, 
so that the receiving would be merely a later consequence of 
the completed performance ; or, again, the receiving, so that 
the despatching could be no more than the preparation for the 
actual fulfilment. In the first case, the domicile of the seller 
would be the place of fulfilment ; in the second case, the domi- 
cile of the purchaser. Which of these views, then, is to be pre- 
ferred on general principles ? I hold the first opinion to be 
the correct one. The proper fulfilment of the obligation con- 
sists in the despatching of the goods, and the place of fulfil- 
ment is therefore to be fixed at the domicile of the seller. Two 
rules of the Eoraan law are, as I believe, in favour of this. 
Firsty the transference of the risk of accidental loss to the buyer 
from the moment of the conclusion of the sale, and therefore 
before he acquires the property by delivery (r). Second, the 
rule by which in most cases the promised delivery of a moveable 
can be demanded only at the place where it is already situated (s). 

(r) § 3, Tnst, de emt. (3, 23). 

(.v) L. 12, § 1, de pos. (16, 3). We shall immediately speak more fully 
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In the Prussian law this view is still more unquestionably 
recognised ; for by that law, not merely the risk, but the pro- 
perty, passes to the buyer when the goods are sent away, pro- 
vided that the mode of despatch was either directed by the buyer, 
or approved by his silence (<). 

I believe that we must place under the same category the 
case, in L. 65 dejudiciis (5, 1), of a doSy as to which the future 
husband enters into a written contract away from his domicile 
(for example, at the domicile of the bride or of her father). The 
action for restitution of the dosy says Ulpian, is in future to be 
raised, not at the place where the dotal contract was concluded, 
but at the domicile of the husband. For this is also the seat 
of the marriage, and therefore the locality of the dos^ and at this 
place accordingly must its future restitution be looked for. 

For the sake of convenience, I will shortly recapitulate the 
rules that have just been discussed in detail as to the forum of 
the obligation. This jurisdiction is to be held as founded in 
the following cases : — 

I. At the place which is specially fixed for the fulfilment 
of the obligation by the intention of the parties, whether 
it be so fixed by the verbal indication of some place or 
other, or because the act which is to be brought about 
by the obligation can possibly be performed only at a 
single place. 
II. Failing the appointment of a place of fulfilment, this 
jurisdiction may be founded by the fact that the obli- 
gation arises out of the debtor's course of business, 
which is fixed at a particular place. 

III. The jurisdiction is also fixed by the place where the 

obligation arises, if that coincides with the domicile of 
the debtor. 

IV. The place where the obligation arises can found juris- 

diction even if it be away from the domicile of the 
debtor, if the circumstances create an expectation that 
its fulfilment shall also be at the same place. 

of this proposition. In connection with it, Thol, Handelsrerht^ § 78, notes 
5, 6, asserts that the delivery of merchandise must, as a rule, take place 
where the seller has his ordinary warehouse. 
(0 A, L. R. L 11, §§ 128-133. 
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V. If none of these conditions exists, the forum of the 
obligation is at the domicile of the debtor. 

All these cases, however varioas they appear, and however 
accidental their connection may seem, yet admit of being re- 
duced to a common principle. It is always the place of ful- 
filment that determines the jurisdiction, either that expressly 
fixed (No. I.), or that which depends upon a tacit expectation 
(Nos. II.- V.)' In both cases a voluntary submission of the 
defendant to this jurisdiction is to be assumed, unless an ex- 
press declaration to the contrary excludes it. 

The theory here proposed was compared with another 
partly similar, which must now be examined and refuted (p. 
154). This other theory, carried to its logical result, may 
be thus stated : For every obligation a certain place may be 
assigned, at which it must be fulfilled. This may be fixed by 
the intention of the parties ; failing such appointment, the law 
provides for a definite place of fulfilment. In both cases, the 
forum of the obligation is fixed at this place of fulfilment. 

This whole theory stands and falls with the assertion, that 
for every obligation there is a place of fulfilment ordained by 
positive law. Let us first examine into the correctness of this 
assertion. It may be conceived, that by a rule of positive law 
every obligation must be fulfilled where it has arisen ; then 
the forum contractus^ in its literal sense, would be founded by 
the appointment of the place where the contract is concluded, 
as the place of fulfilment {u) ; and that doctrine would then 
not be wanting in internal consistency. But neither this nor 
any similar rule as to a legal place of fulfilment is true. 

The true rule is, that, failing a place of fulfilment fixed by 
the contract, the debtor must fulfil just where he is sued {uhi 
petitur) (v) ; so that it depends entirely on the choice of the 
plaintiff at what place he will enforce performance, provided, 
of course, that he finds at the place where he chooses to enforce 
performance a forum which the defendant is bound to recognise. 

(u) This was fonnerly Linde's opinion {Archiv, pp. 61-03, 75), but 
he afterwards himself departed from this principle (^Abhandlungcn, ii. 
p. 111). It will be immediately shown that he has partially adhered 
to it 

(lO L. 1, (le ann. leg, (33, 1) ; L. 38, de jud. (6, 1) ; L. 47, § 1, de leg. 
1 (30, un,) ; L. 4, de cond. trit. (13, 3) ; L. 22, de reh. cred. (12, 1). 
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Instead, therefore, of the legal place of fulfilment determining 
the forum, as that theory maintains, it is, conversely, the legal 
place of fulfilment that is fixed by any competent jurisdiction, 
so soon as the creditor determines to avail himself of it. By 
the Roman law, the forum originis existed for every debtor, as 
well as the forum domicilii, and the two might be different ; 
nay, the debtor might be a citizen of several towns, and also 
have a true domicile in several towns. Then the plaintiff had 
a free choice at which of these many places he would sue ; and 
wherever he sued, there also was the legal place of fulfilment. 
Thus that theory entirely reverses the true order of things ; 
for by the actual doctrine of the Roman law, the place of ful- 
filment is not that which determines the forum, but it is itself 
dependent on the forum. 

If, then, this rule of the Roman law stood alone, so palpable 
a circle would not have been unobserved, and the erroneous 
doctrine in question would hardly have found defenders. But 
in Roman law a limitation has been added to the rule, and this 
limitation has caused the whole mistake. In its complete form 
the matter stands thus : — 

• As a rule, every creditor can certainly enforce the fulfil- 
ment of an obligation at every place where he finds a juris- 
diction over the debtor. But if the obligation is for delivery 
of a certain individual moveable of a certa species^ there is this 
alleviation for the debtor, that he can free himself by delivery 
at the place where the thing happens to be at the time, and 
therefore he is not bound to bring it at his own cost and risk 
to the place where the action is raised. But he loses this 
advantage if the thing is elsewhere not by accident, but by his 
dishonest conduct. Moreover, this alleviation does not apply 
to all actions on debts, but only to actions on botice fdei con- 
tracts (to), or on a testament for payment of a legacy (x) ; not, 

(w) L. 12, § 1, depos, (16, 3). 

(x) L. 38, de jud, (5, 1) ; L. 47, pr, § 1, de leg, 1 (30, un.). It may 
strike us as remarkable that the personal action for a legacy is here classed 
with the b. f, actiones, since it was itself a condictio. (See above, vol. v. 
p. 540.) Probably those passages originally referred merely to the sinendi 
mndo kgatum^ the principle of which involved this favour, and which waa 
also dealt with by Julian as in other respects the same with the fideicom- 
Tidssa, and therefore as entitled to liberal treatment (Gains, ii. § 280). 
With the disputed question now before us this doubtful point has no 
connection. 



166 FORUM OF OBLIGATIONS. 

therefore, to the condiction arising out of a stipulation (y). 
On the contrary, these principles hold in actions in rerny — for 
instance, the rei vindication — and likewise in the action ad exhin 
benduniy both of which are arbitrary actions (z). 

If we take this exceptional rule, as it has here been stated, 
as a mere equitable favour to the debtor, it is clear that it 
has nothing at all to do with the place of fulfilment and a 
jurisdiction founded upon that; for these, on the contrary, 
are binding and restrictive to the debtor. The correctness 
of my view, however, is shown by the fact that the dolus of 
the debtor excludes the exceptional provision, — a proposition 
which only means anything if that provision is regarded as a 
favour to the debtor. Whence it follows that the advocates 
of the theory here contested are in error when they see in this 
rule a legally appointed place of fulfilment, and seek to estab- 
lish upon that a special forum of the obligation, — namely, 
one at the place where the moveable thing happens to be 
situated (ad). Besides, this last inference (on which all here 
depends) is entirely inadmissible — for this reason, if for no 
other, that it would create a forum rei sitcB for personal actions, 
which certainly no one will maintain, • 

The opinion we are disputing is further supported by the 
following circumstance : In regard to jideicommissa (by which 
certainly the Jideicommissurn hoereditatis is meant), there is a 
rule, based on equitable consideration for the burdened heir, 
that he is required to pay them only at the place where the 
greater part of the inheritance is situated. At this place, then, 
a special forum is said to be founded for that purpose {bb), A 

{y) L. 137, § 4, de V. 0. (45, 1) : * . . . ut sic non multum referre 
videatur, Epliesi daturum se, an (quod Ephesi sit, cum ipse Komse sit) dare 
spondeat . . .' 

{z) L. 10, 11, 12, de rei vind. (6, 1) ; L. 38, inf., dejud. (5, 1) ; L. 11, 
§ 1, ad exhib. (10, 4). 

(aa) Linde, Abhandlungen, ii. p. 118; Albrecht, pp. 29-32. The latter 
wrongly lays stress on such expressions as ' ibi daridtbet, ubi est,' in L. 88, 
de jud. (5, 1). Taken in its whole connection, that means, * he is only 
bound to deliver it at this place,'' as the exception which immediately fol- 
lows clearly shows ; he does not need, therefore, to pay the expenses of 
carriage : * nisi dolo malo hseredis subductum fuerit, tunc enim ibi dari 
debet, ubi petitur.' So too in L. 38, dejud. (5, 1) : * Per in rem actionem 
... ibi peti debet, ubi res est.' And yet the plaintiff has always his choice 
between the forum rei siix and the forum domicilii, Bethmann Hollweg, 
p. 70. 

{hb) L. 50, ^r. dejud. (5, 1) ; L. un. C. ubifdeicom. (3, 17). 
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similar equitable consideration mast also be had for the benefit 
of tlie ha'res Jid^icommissariusy who is sued for the debts of the 
ancestor (cc). These rules, which are of a very positive nature 
as regards the jurisdiction, have quite erroneously been so con- 
nected with the rule already discussed as to the delivery of 
moveable things at the place where they are situated, that an 
attempt has been made to deduce from them a special juris- 
diction for moveables also (dd). It was a still greater mistake 
to seek to apply these very arbitrary rules to support a general 
legal principle as to the forum of obligations. Their positive 
and solitary nature results partly from the very indeterminate 
notion of the major pars luereditatisj which certainly does not 
point to any origin in general legal principles, partly from the 
historical development of the fideicommissaj which, protected 
by extraordinaHa cognitioy were always subject to a much 
freer and more penetrating influence of legislation than obli- 
gations (ee). 



Sect. XXVIIL-(§ 371.) 

LAW OF OBLIGATIONS.— FORUM OF THE OBLIGATION. 

(CONTIXUATION.) 

The rules here laid down as to the forum of the obligation 
still need some additions and more minute explications, which 
shall now be given. 

According to an opinion formerly very widely diffused, and 
which Jies at the basis of the technical expression, /orwm con» 
tractusj that forum is to be assmned, as a rule, to be at the place 
where the obligatory act — and therefore the fact in which the 
obligation has its origin — has taken place (§ 370). This opinion, 
indeed, was necessarily rejected, since that fact is not in itself, 
but only in connection with other circumstances preceding it 
and producing it, fitted to found such a jurisdiction (p. 153). 

(cc) L. 66, § 4, ad Sc, TrehelL (36, 1). 

(del) Albrecht, p. 29. 

(ce) Cf. Bethmann HoUweg, pp. 82-35, 48. 
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1G8 QUESTION WHEN A 

Still, even according to this modified view, an important in- 
fluence on the establishment of that jurisdiction must be 
allowed to the obligatory act. And this question still appears 
to us to be important : Where is the true place of an obligatory 
act 1 or, in other words, Where does an obligation arise ? The 
answer to this question, which is often difficult, will here be 
attempted with reference to the three most important kinds of 
obligatory acts : Contracts, Unilateral Permitted Acts, Delicts. 

A. Contracts. — These are mostly entered into at a per- 
sonal meeting of the two parties ; then the place of this meeting 
is also the place where the obligation originates. But the fol- 
lowing deviations from this simplest and most usual course of 
events may occur : — 

Firstj the validity of the contract may, by a regulation of 
positive law, or by the will of the parties, be made to depend 
on the observance of a particular form — it may be of a written, 
notarial, or judicial style. Then the place at which this form 
is completed is the true place of the contract, because,\ until 
such completion, no party is bound (a). 

But it is a much more frequent and more diflBcult case when 
the contract is not entered into at a personal meeting of the 
parties, but by a messenger, by a document signed by the parties 
at different places, or, which is most usual, by a simple corre- 
spondence. In such cases the true place of the contract has 
been most keenly disputed. Three different questions naturally 
arise, although most jurists do not discriminate them : Where 
is the contract made ? What place is to fix the forum ? What 
the local law ? To the first I answer, without hesitation, that 
the contract is concluded where the first letter is received and 
the assenting answer is despatched by the receiver ; for at this 
place a concurrent declaration of intention has been arrived at. 
The sender of the first letter is therefore to be regarded as if 
he had gone to meet the other, and had received his consent (/>). 
This opinion has been adopted by several (c). But many have 

(a) L. 17, C. dejide instr. (4, 21). Cf. Meier, p. 58. 

(b) The same is to be assumed in the case of the messenger as at the 
place where the assent is declared to him ; in the case of the document 
subscribed by both parties at the place where the last subscription is affixed ; 
in the case of a bill, at every place where any one accepts or indorses it. 

(c) Hommel, Obs. 409, N. 17, 18 ; Meier, p. 159 — Hboth in dealing with 
the question as to the local law) ; Wening, Archivj. civ. Praxis, vol. ii. 
1 p. 267-271 (who speaks chiefly of the time when the contract is concluded, 
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suggested the following doubts : — The assenting letter, they 
think, may be recovered before its arrival, or annulled by a re- 
vocation ; therefore the contract is first completed at the place 
where the sender of the first letter has received the answer, 
and has thus become aware of the other's agreement (d). 
But it is quite wrong to reject the true principle in consi- 
deration of such very rare cases. In far the greater number 
of instances both intentions will be declared without such a 
wavering of resolution ; but where that does happen, the ques- 
tion can only be decided by taking into account a multitude of 
particular circumstances, so that, even then, the arbitrary rule 
proposed by our opponents is by no means sufficient (e), 

I now pass to the second question : Where is the forum of 
the obligation in a contract concluded by correspondence ? It 
might be supposed, in accordance with the doctrine just asserted, 

yet in such a way that his decision is to be referred also to the place) ; 
Lauterbach, rie nuncio^ § 25 (Diss. T. 3, N. 107), where the discussion is 
chiefly as to the messenger, but he is placed quite on the same footing with 
the letter. [Puchta, Pand. § 251, Varies. § 251; Savigny, Ohliqationen- 
recht, § 81. Comp. Jiell, Crnn. i. 326, 327 (Shaw's ed. p. 41) : ' it is the 
act of acceptance that binds the bargain ; and in the common case it is not 
necessary that the acceptance shall have reached the person who makes the 
offer.' Adams v Lindsell, 1 B. and Ab. 681 ; Higyins v Dunlop^ 2 July 
1847, 9 D. 1407 ; aff. 6 Bell's Ap. 195, 12 Jur. 295, 1 H. L. Ca. 381 ; Taylor 
V Merchants' Fire Ins. Co. 1849, 9 How. 390, 18 Curt. 191 ; Parsons, On 
Contr. 406, 440 ; Chitty, On Contr. 10-13, — all which refer to iha punctum 
temporis at w^hich the contract is concluded. In the American case of 
M'Intyre v Parksj 3 Mete. 307, cit. Parsons, Contr. 440 n., the same prin- 
ciple was applied in regard to time as would be applied in this country. In 
Thomson v James^ 13 Nov. 1855, 18 D. 1, it was decided that a contract 
was complete where an offer sent by post was accepted by a letter posted 
on the same day on which a retractation of the offer was posted. Lord 
Ivory said (p. 15) : * The question is, When does this concursns {consensus 
in idem placitum) take place ? Now, naturally speaking, there is no offer 
quoad the acceptor imtil the letter containing it reaches him. An offer by 
letter is in some sort adlonyum manum, and until it reaches its destination, 
there is only one will at work. If acceptance is then made, there is an 
instant concursns, and the offer hitherto m suspense takes effect, — the ac- 
ceptance, when the offer comes to hand, merging with it into the completed 
contract.' In this case the question as to the time when the contract is 
complete was fully discussed, and the opinion of Pardcssus (Dr. Com. 
§. 250), TouUier (t. vi. §. 29), Warnkoenig (^Com. t. ii. pp. 69, 70), and 
many civilians, requiring the offerer's knowledge of the acceptance in order 
to complete the contract, was rejected.] 

(d) Hert, de commeatu literarum, §§ 16—19, in Comment, vol. i. p. 243 ; 
Hasse, IViein. Museum, ii. 371-382 ; Wachter, Archiv, vol. xix. p. 116. J. 
Voet, V. i. § 73, is somewhat ambiguous. 

(e) Wening, I.e., proposes some practical rules for this matter. The 
rules of the yl. L. II. i. 5, § 90 foil., on a separate but analogous question, 
could not here be applied. 
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at the place where the first letter was received and an assenting 
answer returned. But this must be decidedly denied (/). For 
the sender of the first letter can at the utmost be compared to a 
passing traveller, certainly not to one who has set up a perma- 
nent abode at the domicile of the other party ; and therefore he 
has not voluntarily subjected himself to the jurisdiction of this 
place (§ 370, o). The contract entered into by correspondence is 
rather to be viewed, in respect to each of the parties, as entered 
into at his own domicile ; and here he must recognise the special 
forum of the obligation itself (§ 370, No. V.). But if a certain 
place of fulfilment is fixed in the contract, this will settle the 
forum of the obligation.^ The peculiarity of bills of exchange 
(Note b) may justify great modifications of these principles as to 
the forum. Thus it is laid down in the Prussian ordinance in- 
^ troduciiig the late German ' Wechselordnung' (^), that" not only 
the place of payment and the domicile found jurisdiction, but 
also that at the place where an action on a bill has once been 
raised, other debtors on the bill may be cited as defendants. 

The third question as to the local law governing a contract 
by correspondence, can only be answered below (§ 373). 

B. Unilateral Permitted Acts. — That these are in 
this respect to be regarded in the same way as contracts, is dis- 
tinctly said in our law sources (A). An application of this pro- 
position has already been made to the important obligations 
which arise out of a course of business, etc. (§ 370, No. II.). 
Only one case still needs special mention. 

The heir who enters on an inheritance thereby undertakes 
obligations of different kinds, particularly towards the creditors 
of the hcereditasj and towards the legatees. These obligations 
are described in the law sources as similar to contracts (i). 
For this reason some writers have assumed for such a case a 
forum contractus^ which is placed by some at the place where 
the heir's acceptance of the succession has been declared, by 

(/) This is the opinion of Miihlenbruch, pp. 348, 351. 

1 See Notes to §§ 373, 374. 

iij) § 5. V. Gesetzsamml 1849, p, 50. 

(A) L. 20, dejiul. (5, 1) : * Omnem obligationem pro contractu haben- 
dam, existimandum est ; ' so said, undoubtedly, with respect to the juris- 
diction. [DoneU. Com. xvii. 14, p. 982 ; ed. Franc. 162G.] 

(0 § ^1 J* de obi, quasi ex contractu (3, 27) ; L. 3, § 3 ; L. 4, quib. ex 
cam. (42, 4) ; L. 5, § 2, dc O. et A. (44, 7) ; L. 19, pr. de R. J. (50, 17). 
[See DoneU. Com. xviL cc. 14 and 15.] 
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some at that where tUe succession is situated, and by some at 
the domicile of the deceased (A). But this opinion is to be 
rejected, and such a forum cannot be admitted. Only excep- 
tionally, by an altogether positive rule, is sucli a jurisdiction 
founded for fideicommis^^ and that at the place where the 
greatest part of the succession is situated (Z). The expression 
of the law sources above referred to relates only to the personal 
entrance of the heir into the obligatory relation towards creditors 
and legatees, not to its proper origin and juridical character. 

C. Delicts. — The special jurisdiction founded by a delict 
is unknown to the earlier Roman law, and first arose under the 
empire (in). It then found such general acceptance that it was 
afterwards, even in positive enactments, placed in the same 
rank as the forum domicilii j contractus^ rei sitce (n). It would 
be a mistake, however, to regard this forum as merely a parti- 
cular form of the forum of the obligation, of the so-called forum, 
contractus (o). For i\iQ forum delicti does not arise by a pre- 
sumptive voluntary subjection, and therefore the limitations 
above laid down for the forum of the obligation (§ 370) do not 
hold good in respect to this. To found this jurisdiction, neither 
domicile nor any other external accessory circumstance is neces- 
sary ; but it arises from the commission of the delict itself, 
even at an accidental and temporary residence. This jurisdic- 
tion is thus of a very peculiar character, since it is established, 
not by voluntary, but by necessary subjection, which, however, 
is an immediate consequence of the violation of right of which 
the delinquent has been guilty. The jurisdiction of the delict 
is, moreover, just as little exclusive as that of the contract ; but 
the plaintiff has always his choice between this special one and 
the general jurisdiction founded on the domicile of the debtor. 
This is implied in the words in which that jurisdiction is men- 
tioned in the passages cited (Note n) ; but it is a necessary result 
of its being introduced for the advantage, certainly not of the 
defendant, but of the plaintiff (o'^). 

(k) Lindc, Ahhandlungeiu vol. ii. pp. 101-100 ; Muhlenbruch, §§ 379-382. 
(/) Bethinann Hollweg, Vermche, pp. 32-35, 48. Comp. above, § 379 tin. 
(m) BethiuaDn Hollweg, Versuche^ pp. 29, 52. 
(n) Nov. 09, C. 1 ; C. 20, X. deforo comp. (2, 2). 
(o) In the passage quoted from the Canon Law, the two are expressly 
distinguished, and made co-ordinate. 

(o^) Linde, Lehrbuch des ProzesseSj § 93, note 10. 
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The qaestion has been raised, whether the fomm of the 
obligation extends merely to those actions which arise ont of 
the natural development of the obligation, and therefore lead 
to its fulfilment; or also to those which have the opposite 
direction, seeking the dissolution of the obligation, or to reverse 
that which has already taken place towards its fulfilment. As 
a general rule, the first and more limited application of this 
jurisdiction can alone be admitted (p). The second and more 
extensive application can occur only exceptionally and in the 
smaller number of cases, in which the dissolution of the obli- 
gation has a common origin with its beginning, as when the 
dissolution of an obligation created by contract is derived from 
a collateral contract added to it {q). 

The special forum of the obligation does not exclude the 
general jurisdiction arising from domicile, but it lies in the free 
choice of the plaintiff to raise an action before the one court 
or the other (r). Many have erroneously attempted to restrict 
this election to the case in which the jurisdiction is founded 
by a specially stipulated place of fulfilment. But it exists also 
when the jurisdiction is founded on the contract itself (without 
place of fulfilment) («), or on a course of business (<). 

Originally the very opposite had to be maintained as to a 
place of fulfilment fixed by stipulation, viz. that an action 
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p) L. 2, C uhi et apud quern (2, 47). 

V/) Oluck, vol. vi. pp. 301-303. This application of the jurisdiction 
receives on unqualified denial from Linde, Archiv, vol. vii. pp. 67-^59. 

(r) L. 19, § 4, de jud, (5, 1), (where we must read haheat instead of 
hahttit ; see Hollwcfj, p. 46) ; L. 1, 2, 3, de reb, aucL jnd. ^42, 6) ; L. un, 
(\ ubi conv. (3, 18) ; C. 17, X. de foro camp, (2, 2). In Roman law the 
plaintiff could sue albo in the /r>n/m ariginis (§ 355). 

(*) L. 2, C. de jtirind. (3, 13). In the words, ' ubi domicilium reus 
habet,* the emphasis is not on domicilium^ but on reus. The meaning 
therefore is, that the domicile of the defendant (not of the plaintiff) fixes 
the jurisdiction. This is shown by the words at the beginning of the 
passage. The plaintiff, however, is not thereby deprived of the right to 
prefer the fornm contractual where such a forum is established. 

(t) The so-called /brwm gestas administrationis has no special character 
at all (§ 370, II.). The right of election is also expressly recognised in the 
case of the Argentarius, L. 4, § 5, de ed. (2, 13). And for this case it 
has been denied on the authority of L. 45, pr, de jud. (5, 1). But here 
' conveniri oportet * means : he must submit to be sued. Of the correct 
opinion are Struben, Bedenken, iii. 96 ; Gonner, Handbuch, vol. i., Abh. xi. 
Of the erroneous opinion, Leyser, 73, 8 ; Weber, Beitrdge, vol. ii. p. 85 ; 
Linde, Archiv^ vol. vii. p. 73. 
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could only be brought at this place ; because, by the special 
subject-matter of this stipulation, the creditor had renounced 
his right to select for the action the general personal forum of 
his debtor. But because this might lead to a complete denial 
of justice, — if, for instance, the debtor used the precaution not 
to appear at the stipulated place of fulfilment, — a special action 
was introduced, which could also be brought at the pereonal 
forum, only taking into account the possible difference in the 
rate of interest at the two places (w). This action, therefore, 
gives the plaintiff a right of election even in such a case. 

On the contrary, there is no justification for the opinion of 
many who give the plaintiff an election between the forum 
founded on express, and that founded on tacit agreement as to 
a place of fulfilment (r) ; for the assumption of such a tacit 
agreement is always excluded by the existence of an express one. 

The jurisdiction of the obligation can be made effective 
only if the debtor is either present in its territory, or possesses 
property there ;^ in which last case the decree against him will 
be enforced by missio in possessionem. By the older .Homan 
law this alternative condition is unquestionable (tr). By the 

(?/) L. 1, ^6 eo quod certo loco (13, 4) : 'Alio loco quam iu quem sibi 
dari quisque stipulatus esset, non videbatur ageudi lacultas coiupetere. 
Sed quia iniquum erat, si promissor ad euni locum, in quem daturum se 
promisisset, nunquam accederet, quod vel data opera faceret, vel quia aliia 
locis necessario distringeretur, non posse stipulatorem ad suum pervenire, 
ideo visum est utilcm acticmem in earn rem compararc.' AVhat is here sai(l 
of the stipulation is also true of every other obligation concerned with 
definite place of fulfilment, as soon as this produces a condiction (as loan 
and legacy), but not of the h. f. oUigationcs^ in which the action on the 
contract was always of itself sufficient. L. 7, eod. 

(f) So that the plaintiff could at pleasure constitute a forum contractus', 
either at the stipulated place of fulfilment, or at the place where the con- 
tract had been concluded (§ 370). 

[3 This is the rule in Scotland. M' Arthur v M'Arthir, 1842, 4 D. 354 ; 
Sinclair v Smith, 1860, 22 D. 1475. And in respect to presence in the 
territory, substantially it is so in England also, though there rules of 
venue have an important iniluence on questions of jurisdiction. See 
Mostyn v Fahrigas, 1 Cowp. IGl, 1 Sm. L. C. ; AVestlake, § 120 sqq. See 
15 and 16 Vict. c. 76, §§ 18, 19 (Common Law Proc. Act). The law of 
England and Scotland as to jurisdiction is too extensive a fcubject to be 
treated of in these notes, especially as the author here touches on it only 
incidentally.] 

(m?) L. 1, de €0 qui certo loco (note m): * ... si unquara accederet:' 
L. 19, pr. de jml. (5, 1) : 'si ibi inveniatur ; ' § 1, eod. : ' si non defendat 
. . . bona possideri patietur.' In similar terms is the rule for the forum 
rei sitx in L. 2, Cod, ubi in rem (3, 19). 
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terms of a law of Justinian we might regard it as abolished (;r). 
But this law is expressed so generally and indefinitely, and 
mixes up the various jurisdictions so indiscriminately, that the 
intention to change the former law cannot with any cer- 
tainty be inferred. Hence, too, a Decretal has paid no regard 
to it, but adheres to the older Boman law, even to the very 
phrases (y). The preponderance of modem practice has fol- 
lowed this opinion (^), so that the jurisdiction of the obligation 
cannot be made effectual against an absent person by the mere 
requisition of a foreign court. It is not to be denied that by 
this restrictive condition the forum of the obligation loses a 
great deal of its importance. 

In the modem codes the forum of the obligation has, as 
was to be expected, taken the form which was in favour among 
* writers at the time of their compilation ; and it is therefore to 
some extent not in harmony with the present Roman law, with 
which, however, it was intended to be in accordance. Thus 
the Prussian law places that forum, in the first instance, at the 
place of the stipulated fulfilment, and where there is none such, 
at the place where the contract is concluded (aa)y without regard- 
ing the restrictive conditions under which alone the Roman 
law holds the place where the contract is concluded to be de- 
cisive. The plaintiff's right of election is also admitted here ; 
and at the same time the defendant, in the spirit of the modem 
practice (Note z\ is only bound to that forum when he allows 
himself to be found within its territory. 

(x) Nov. 69, C. 1, 2. 

(y) C. 1, § 3, (le foro comp, in VI, (2, 2) : ' . . . . nisi inveniantur 
ibidem (comp. note w) trahere coram se non debent invitos, licet in pos- 
gessioncm bononmi, quae ibi habent . . . possint missionem facere.' PVoni 
many this passage receives the very forced interpretation, that the jud^rc 
is not directly to constrain the absent person by his own power, but only 
by requisition of his own judge. Cocceii, Jus Controv. v. 1 qu. 15 ; Gllick, 
YL p. 804 ; Linde, Archiv, vii. pp. 69, 70. 

(2) This preponderance of practice is admitted even by its adversaries : 
Cocceii l.c, ; Gliick, vi. pp. 304-806 ; Linde, p. 69. 

{ad) AUgem. Get, Ordn. i. 2, §§ 148-152. This forum is also recognised 
in treaties with many neighbouring states, e.g. Weimar, 1824, art. 29, 
Oesetzsammhnuj, 1824, p. 158. 
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Sect. XXIX.— (§ 372.) 

LAW OF OBLIGATIONS.— LOCAL LAW. 

The doctrine of the forum of the obligation has been so 
minutely explained in its details (§§ 370, 371), because it affords 
the only safe basis for the inquiry as to the territorial law ap- 
plicable to obligations, for which question there is naturally a 
total want of rules in the sources of the Roman law. Just in 
this way is the intimate connection between the forum and 
the territorial law as rich and fruitful as it is well founded ; be- 
cause the same voluntary submission which determines the seat 
of the obligation, and with it the jurisdiction, must also be 
accepted as determining the local law to be administered (a). 

I hold, without hesitation, that the whole series of practical 
rules, as they have just been laid down in regard to the forum, 
also regulate the local law to be administered (§ 370). That 
therefore is, according to the different cases, to be referred to 
the following places (p. 163) : — 

I. When the obligation has a firmly-settled place of fulfil- 
ment, — to that place of fulfilment. 
II. When the obligation has arisen out of a continuous 
course of business carried on by the debtor, — to the 
place where this course of business has its perma- 
nent seat. 
IIL When the obligation has arisen from a single act of the 
debtor at his domicile, — to the place of this act, so 
that a future change of domicile makes no difference. 
IV. When the obligation has arisen from a single act of 
the debtor away from his domicile, but under cir- 
cumstances which lead to expect the fulfilment in 
the same place, — to the place of this act. 
.V. When none of these conditions exist,^— to the domicile 
of the debtor (/>). 

(a) Eichhorn also {Dentsichcs Rechtj § 37, h) applies the passages of thu 

Roman law which speak of the forum directly to tne terr^tonal law. 

/ (6) It might seem as if I here meant to assent to the principle above 

/ rejected (§ 361, g), according to which the local law of the domicile is held 

to have a subsidiary authority for all cases in which another territorial law 

has not been specially indicated. But this is not the case ; for we have 
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So far, therefore, the determination of the territorial law 
entirely coincides with the determination of the jurisdiction. 
Only in this respect is an important distinction to be observed, 
that, along with the special forum of the obligation, the general 
forum of the domicile also remains effectual, with a right of free' 
election on the part of the plaintiff ; whereas the local law to 
be administered cannot be subject to such election by one of 
the parties, but must be determined exclusively by the appointed 
place of fulfilment, failing which, by the place where the obliga- 
tion arises, or by the domicile of the debtor, as the case may be. 

The derivation of the rules here laid down from the pre- 
sumed voluntary submission of the debtor to a particular terri- 
torial law, has some weighty practical results which must here 
be reviewed. 

A. This territorial law ceases to be applicable when it is at 
variance with an absolute, strictly positive rule of law in force 
at the place of the court which decides the question (§ 349) ; for 
in such cases the free-will of the parties can have no influence 
at all (b^). 

B. The territorial law likewise ceases to apply when the 
presumption of voluntary submission is excluded by an expressed 
contrary intention (c). 

C. It has been asserted in many quarters, that of several 
local laws in themselves conceivable, that must always be ap- 
plied according to which the juridical act in question can best 
be supported (d). This proposition, in such generality, cannot 
indeed be established from the subsisting law ; on the contrary, 
one might be led to state it as new positive law (e). But in 

here recourse to the law of the domicile, not because no other law can be 
established, but because in this case the parties naturally expect the fulfil- 
ment of the obligation at the domicile of the debtor, rather than at any 
other place. This reason, however, which is merely one application of the 
general rule as to the seat of the obligation, applies to the jurisdiction 
(§ 370, No. V.) no more and no less than to the territorial law. 

(J)^) Cf. Wiichter, ii. pp. 397-405; Foelix, p. 145 [ed. Demangeat, 
i. 21G]. 

(c) L. 19, § 2, de jud, (5, 1) : * . . . nisi alio loci, ut defenderet, con- 
venit.' What is here said as to jurisdiction applies equally to the local law, 
so far as its rules can be altered by the will of parties. Comp. above, 
§§ 369, 5, and 370. 

(d) Eichhorn, Deutsches Recht^ § 37, notes /", g, 

(c) It is laid down for a single case by the Prussian code (^1. Z. /?. 
j. 5-13), namely, for the case of different legal forms where a contract is 
concluded by correspondence. 
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the following sense the proposition may be defended : — ^If the 
application of the rules above laid down would lead us to 
subject the contract to a law {e.g. that of the place of fulfil- 
ment), according to which it would be invalid, while it would 
be valid by the law of the domicile, it is then certainly not to 
be presumed that the parties intended to subject themselves to 
a local law which is entirely opposed to their purpose {e^. 

Although the seat of the obligation, and, at the same time, 
the local law that governs it, may upon the whole be deter- 
mined with certainty by the rules here laid down, yet it must 
not be asserted that all possible questions of law occasioned 
by an obligation must be determined only by this local law. 
A more thorough investigation of such questions of law, in 
their whole connection, is required to settle this point ; but that 
must be reserved for the sequel of this inquiry (§ 374) (/). 

The opinions of writers differ from the doctrine here laid 
down as to the local law applicable to obligations, in the two 
following chief points : — 

Firstj nearly all connect the local law to be administered 
with the place of the obligatory act itself, without taking into 
account the special conditions added in the Roman law (§ 370), 
although in general most of them imagine that they proceed on 
the principles of the Roman law. This is the more objection- 
able, because these conditions of the Koman law, which give 
the matter a new shape, do not rest on arbitrary, positive rules, 
bat rather on considerations arising from the nature of things, 
on the circumstances which indicate whether a voluntary sub- 
mission to a particular local law can or can not be assumed 
with probability. 

Second^ there is a very frequent objection to the opinion 
hero adopted, according to which a stipulated place of ful- 
filment preferably determines the local law to be adminis- 

(e*) So understood, the principle is in full harmony with a well-known 
rule of interpretation in ambiguous juridical acts. L. 13, de reb. dub. (34, 6). 
[This proposition would justify the decision in Depau v Humphreys, 20 
Mart. 1^. 1 ; Story, § 298 sqq. See below, p. 203, note 2.] 

(/) The different ways oi judging such questions of law have already 
been pointed out by Leyser, 78, 3 ; Foelix, p. 142-145 [ed. Demangeat, 
i. 212-21G]. I cannot therefore regard these writers as my opponents in 
regard to this proposition ; the object must be to arrive at a common under- 
standing on the particular questions. A similar course has already been 
adopted in the doctrine of property (§ 367). 

M 
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tered. Li this respect, however, opinions are very much 
divided. One party of writers, and that the most numerous, 
agrees with the doctrine here presented (g). Another party, 
on the contrary, maintains that the local law must be deter- 
mined only by the place of the obligatory act ; that the stipu- 
lated place of fulfilment has no influence on it at all, because 
the passages of the Roman law speaking of such agreements 
are to be referred only to the jurisdiction, and not at all to the 
territorial law (A). 

This controversy depends on the explanation of the passages 
of the Roman law relating to this subject, which, for the sake 
of convenience, I here prefix : — 

1. L. 6, de evict (21, 2) : ^ Si fundus venierit, ex consue- 

tudine ejus regionis, in qua negotium gestum est, pro 
evictione caveri oportet.' 

2. L. 21, e2e oblig. et act (44, 7) : ^ Contraxisse unusquisque 

in eo loco intelligitur, in quo, ut solveret, se obligavit.* 

3. L. 1, 2, 3, cfe reb. auct jud. (42, 5) : * Venire bona ibi 

oportet, ubi quisque defendi debet, id est — ubi domi- 
cilium habet — aut ubi quisque contraxerit. Contractum 
autem non utique eo loco intelligitur, quo negotium 
gestum sit, sed quo solvenda est pecunia.' 
These passages are explained by our opponents in the fol- 
lowing way. The first, they say, speaks only of the territorial 
law, and directs that, in respect to it, that place shall be ex- 
clusively regarded at which the obligatory act has taken place 
(in qiui negotium gestum e8t\ whereby, therefore, all considera- 
tion of the place of fulfilment is excluded. The second and 
third passages, on the other hand, are held to speak only of the 
jurisdiction, not of the local law ; but as to the jurisdiction, 
they require the place of contract to be regarded ; and they 
indicate as the place of the contract, not the place of the obli- 
gatory act, but that of the fulfilment. Thus, say they, the 
forum and the local law are sharply distinguished in these 
passages, and dealt with according to opposite rules. 

This explanation has plausibility, but no truth. The third 

(a) ChrifitinaBug, vol. i. Dec. 283, n. 8, 11 ; P. Voet, sect. 9, c. 2, §§ 12, 
15 ; Miihlenbrucb, Doctr. Pand. § 73, note 17 ; FoeUx, pp. 142-145 [ed. 
Demangeat, i. 212-215] ; Story, §§ 280, 299. [See Note A at end of 
section.] 

(h) Hert, § 10, ampl 2 ; Meier, pp. 67, 58 ; Wachter, ii. pp. 41-47. , 
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passage certainly speaks of the forum, and not of the local law ; 
but the second speaks so generally that it is applicable just as 
much to the one as to the other. If, then, the reasons above 
assigned for the intimate connection of the territorial law with 
the forum are convincing, a practical difference in the treat- 
ment of the two questions must be denied, so long as no distinct 
testimonies can be brought forward in support of this difference. 
These are said to be found in the passages above cited, and it 
will now be our chief endeavour to show, by the explanation of 
the first of them, that it does not in truth contain that practical 
contradiction of the two other passages which some find in it. 

As to the first passage, the L. 6, de evicty it has already 
been remarked that it does not speak of the territorial law to 
be administered, but of customs as matters of fact, which do 
not found rules of law (§ 356, m). We may, however, pass 
over this objection, and willingly allow that an indirect use of 
this passage may be made in the subject before us. For the 
same probability that the parties tacitly intended to follow 
certain actual local customs, may be alleged in favour of their 
voluntary submission to the law of the same place. We shall 
therefore deal with the passage just as if it decided as to the 
territorial law, and only ask for what particular place it decides. 
In the words, ejus regionis in qua negotium gestum est^ it is 
intended apparently to exclude any other conceivable place. 
What, then, is the place so excluded I In order to make clear 
the various possibilities that may here come under consideration, 
I will select the following example : Two inhabitants of Puteoli, 
one of whom possesses a piece of land in that town, meet at 
the baths of Baiae, and there enter into a contract for the sale 
of that piece of land ; thereafter a dispute arises as to making 
good the warranty against eviction, and the question is, what 
local law is to be applied ? According to the view of our op- 
ponents, it must be the law of Baia3 (regionis^ in qua negotium 
gestum est), not that of Puteoli, and the latter must be held as 
excluded, on the authority of this text of the jurist. I admit 
that the old jurist may possibly have thought of the contradic- 
tion resulting from so complicated a case, and may have meant 
to give a decision thereon ; but in the passage itself there is 
not the remotest hint of this, and an unprejudiced interpretation 
of it must rather lead us to suppose the following much simpler 
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case. The two inhabitants of Puteoli have concluded the sale 
in their native town itself (i) ; but in the territory of this town 
there is a peculiar custom about eviction, which is dififerent 
from that elsewhere observed. For, while the universal custom 
of other places provided for the payment of double the purchase 
price in case of eviction (k)j it was usual in Puteoli to allow of 
another compensation, it may be the price and a half more, or 
three times the price. The words of the jurist, therefore, have 
the effect, not of making exigible the amount of compensation 
usual elsewhere, but that in use at the place ; because probably 
this will have floated before the minds of the parties. Suppose, 
then, the further question had been laid before him, how the 
matter should stand if the contract had been entered into, not 
at Puteoli, but at Baiaj (of which, however, the passage certainly 
has no trace), then he would unquestionably have referred 
back to the custom of Puteoli, because the contract was to be 
fulfllled in that town, and not in Baise ; only in the latter case 
he would not have used the phrase in qua negotium gestum esty 
because if there had been such a contract, this must almost 
necessarily have been misunderstood. If, then, this explana- 
tion of the passage is adopted — an explanation which strictly 
adheres to its words, and forces on it no extraneous suppositions 
— it contains no reason whatever for determining the local law 
by another rule than the forum. 

Note A. 

Tlie law of England is : * The place in which it is made is pre- 
sumed to be that in which it is to be performed, unless the contract 
expresses that it is to be performed in some other place. Hence the 
law of the country in which the contract is made is that by which it 
is entirely to be governed, unless its performance is to take place 
elsewhere.* — Burge, iii. 758 ; Addison, on Contr. 1034 ; Robinson v 
Bland, 2 Burr. 1084, 1 W. Bl. 234 ; Story, §§ 232, 280 ; Westlake, 
§§110, 163-169 ; Consequa v Fanning, 3 Johns. Ch. 587, 17 Johns. 

(t) The passage is thus explained by C. Molinseus also, Condusiones de 
Statutis in tne Comm, in Cod. after L. 1, C de Summa Trin. (pp. 6, 7, ed. 
Hanov. 1604 f.) : * Quod est intelligcndum non de loco contractus fortuiti, 
sed domicilii, prout (Jrebrius usu venit, immobilia non vendi peregre, sed in 
loco domicilii. Lex autem debet adaptaii ad casus vel hypotheses, quae 
Solent frequenter accidere : nee extendi ad casus raro accideutes.' [Cf. 
supra, § 356, notes /, m ; infra, § 374, note e.] 

(ib) L. 31, § 20, de asdiL ed, (21, 1) ; L. 2 ; L. 37, de evict. (21, 2). 
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518. ' Contracts made in one place to be performed in another, are 
to be governed by the law of the place of performance.* — Andrews v 
Pond, 13 Pet. 65, 13 Curt. 42. * Though the debt be contracted 
in England, if it be performable in Scotland, there is a presumed 
reference to the Scotch judges (law ?) whether or not it be well per- 
formed. It is a debt which is to be judged of by the law of Scotland.* 
— Lord Eskgrove in Watson v Renton, 1792, Bell*8 8vo Ca. 103, M. 
4582; cf. Ainnour v Campbell, 1792, ibid, 109, M. 4476; Royal 
Bank v Scott, etc., 20 Jan. 1813, 17 F. C. 90, 2 Bell Com. 690; 
Robertson v Burdekin, 1843, 6 D. 17, 1 Ross L. C. 812. * The 
general principle is, that the rights of the parties to a contract are to 
be judged of by the law by which they intended, or rather by which 
they may justly be presumed, to have bound themselves.* * It is 
generally agreed that the law of the place where the contract is made 
is, prima facie, that which the parties intended, or ought to be pre- 
sumed, to have adopted as the footing upon which they dealt, and 
that such law ought therefore to prevail in the absence of circum- 
stances indicating a diflferent intention; as, for instance, that the 
contract is to be entirely performed elsewhere, or that the subject- 
matter is immoveable property situated in another country, and so 
forth, — which latter, though sometimes treated as distinct rules, appear 
more properly to be classed as exceptions to the more general one, 
by reason of the circumstances indicating an intention to be bound 
by a law different from that of the place where the contract is made, 
which intention is inferred from the subject-matter and from the 
surrounding circumstances.* — Per Curiam (Ex. Ch.) in Lloyd y Guibert, 
35 L. J. Q. B. 74, where it was held that a charter-party between 
persons, both foreigners at the locus contractus, but of different na- 
tionalities, to be performed at places of different countries, was to be 
governed by the law of the nation of the ship. Bar, in treating of 
the general principles applicable to obligations, reasons somewhat as 
follows : — ^The possible laws which may come into consideration in 
regard to an obligation are, (1) the lex fori, which he dismisses on 
general grounds ; (2) the law of the place where the obligation 
originated, which, although he recognises that it is frequently appli- 
cable on grounds of expediency and fairness, he rejects on principle, 
because it admits of evasion of the laws by subjects by means of a 
short journey, and because, as in the case of contracts entered into 
on a railway journey, it is often difficult to ascertain where a contract 
was made. Thus, to find the place of the contract is a question to 
be answered by means of a legal rule, which, when the law applicable 
is not fixed, is to argue in a circle. (3) The place of fulfilment ; but 
the parties* knowledge of the law is not to be assumed ; a conventional 
change of the place of fulfilment, after the conclusion of the contract, 
would involve a change of the law regulating the contract ; and there 
would be no regula regulans if there were more places of performance 
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tlian the one. It remains, therefore, according to Bar, only to choose 
between the domicile of the creditor and that of the debtor, the latter 
of which must of course be preferred. The state allows its subjects 
to enter into obligations with foreigners and in foreign countries, but 
only in conformity with its own laws. The rules of the law of obli- 
gations are absolute, and are for the protection of the debtor ; their 
vigour cannot be supposed to cease merely because an obligation is 
entered into with a foreigner, or in a foreign country. A party's 
intention is naturally construed according to tho^ law of his domicile, 
as is generally admitted in regard to testaments. Action is almost 
always raised on an obligation w^ith a view to execution at the domi- 
cile of the debtor ; and finally, a change of domicile does not effect 
any change in the law, as no one would attribute to the law of the 
new domicile a retroactive effect on an old contract. To the objec- 
tion that the contracting parties may have different domiciles (see 
Merlin, 8. v. Lot ; Foelix, i. 208 sq. ; Wachter, ii. 44), Bar answers, 
that every bilateral contract or transaction is divisible into two uni- 
lateral obligations. Each party is to be understood to bind himself 
in the sense and to the effect provided by the laws to which he is 
himself subject. If the laws of the parties are irreconcilably at 
variance, and a reconciliation cannot be effected by judicial construc- 
tion, the plaintiff fails to establish his case, and the defender must 
prevail. Exceptions to the application of the lex domicilii debitoris 
must, however, be allowed, (1) in the case of rules of law which 
depend on purely local circumstances, as in laws as to the rate of 
interest (Stephen's Com, iL 82) ; (2) where bona Jides requires the 
application of another law, e.g, the lex loci rules in contracts made 
at fairs and markets, in contracts made at a foreign business estab- 
lishment, or with a foreign railway company for the carriage of goods, 
etc. ; (3) where the parties, as they frequently do, clearly indicate 
an intention to be governed by the law of the place of fulfilment ; 
(4) in the case of contracts as to immoveables ; (5) in obligations ex 
delicto. But while the places of the origin and the performance of 
obligations may have some influence in regard to the subject-matter 
of obligaUons, such institutions relating to their extinction, as pre- 
scription and discharge in bankruptcy, require, according to Bar, 
tUb imconditional application of the law of the debtor's domicile. 
Bar, § 66. 



I 
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Sect. XXX.— (§ 373.) 

III. LAW OF OBLIGATIONS.— LOCAL LAW. 

(continuation.') 

There remain to b^ discussed some subsidiary questions as 
to the territorial law of the obligation, mostly connected with 
similar subsidiary questions as to the forum of the obligation, 
which have already been examined (§371). 

For in several cases the local law, just as the forum, is 
fixed by the place where the obligation arises (§ 372, No. III., 
IV), and thus the more exact determination of this place may 
be important, and sometimes doubtful* In regard to such 
doubts, several special cases are here given and subjected to 
scrutiny, as has already been done in reference to the forum. 

A. Contracts. — The most doubtful and most disputed 
case is that of a contract concluded by correspondence. But 
we must place on the very same line with this case the con- 
tract which is completed by a document signed at different 
places, or by oral expression of intention through a messenger 
(§ 370, b)} On this point what has already been said (p. 168) 
as to jurisdiction in such cases, can only be repeated. The 
contract by correspondence can only be regarded as concluded 
at the place where the letter is received, and answered affirma- 
tively.^ If this were alone decisive, the same place must also 
determine the local law, and in fact this is the opinion of various 
writers (a). But it must be rejected, since the writer of the 
letter is at the utmost to be compared to a traveller who for 
a moment has gone to the receiver to enter into the contract ; 
but by such a temporary abode, even if a contract is made 
during its continuance, the seat of the obligation, with its legal 
consequences, is not fixed. Here, therefore, the local law of 
the obligation is to be judged, in the first instance, according 
to the place of fulfilment, if that be firmly settled ; failing 
such an appointment, the law of his domicile governs each 

^ See Note A at end of section. 

2 ' Eo loci quo ultimus in contrahendo aasentitnr.'^Casarecris, Disc. 179 
D. 1; Story, §319. ^ ' 

(a) Hommel, Maps, obe. 409, N. 17, 18 ; Meier, p. 69. 
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party (b). Differing entirely from these views, other writers 
have maintained that the contract concluded by correspondence 
most be judged by the law of nature (c) ; in regard to which it 
is only to be lamented that they have not also given us the system 
of natural law which they wish to be applied. The Prussian 
code determines this question only for the case in which a 
different law as to the form of contract prevails at the domicile 
of the two parties ; then that law is to be applied according to 
which the contract may best be supported {d). But it is im- 
plied in the spirit of this rule, that the law of the domicile 
should decide as to the liabUity of each party in other respects 
also (where the question is not as to the subsistence of the 
contract, but the nature of its effects). 

The most important application of this question is to the 
law of exchange. According to the principles we have laid 
down, it must be assumed that the obligation of every individual 
subscriber of a bill is to be judged by the law of his domicile.'"^ 
But the peculiar necessity of this kind of contract may well 
justify a different positive rule. The latest German law of 
exchange provides as follows in art. 85 foil. : — Every liability 
arising from a bill is to be judged by the law of the place 
where it originates. If, however, it is defective by this law, 
but the requirements of the German law are satisfied, the sub- 
scriptions afterwards placed on the bill in Germany are valid. 
So also are the subscriptions which an inhabitant of that country 
gives to another abroad, if only they conform to the laws of 
Germany (e). 

B. Unilateral Permitted Acts. — Under this category 
we have chiefly to consider the manifold obligations arising 

.(ft) Wiichter, ii. p. 45, adopts the law of the domicile universally with- 
out respect to the place of fulfilment. [The law of the place of final assent 
was held to govern in a New York case quoted by Westlake, § 221, where 
an insurance policy, iUegal by the law of the insured's domicile, was sus- 
tained in confonnity with that of the company's domicile, where the letter 
of proposal was received, and the policy executed. But the legality of a 
note given for the premium was held to depend on the law of the place 
where it was made. — Westlake, i6. See Notes, ante, p. 168, and i»/ra, p. 
196 ; Church of England Assurance Co, v Hodges, 1857, 19 D. 414.] 

(c) Grotius, dej, belli, lib. 2, c. 11, § 5, n. 3 ; Hert, de commeatu litera- 
rum, §§ 16-19 {Com, vol. i. p. 243). 

{d)A.L.R,i. 5, §§113, 114. 

^ See Note B at end of section. 

(e) PreussUche Gesetz-sammlung, 1849, p. 68. The A, L. R. ii 8, 
§§ 936-938, has similar rules. 
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from the law of actions, especially from litiscontestation (An- 
stellung der Klage), judicial confession, the judicial sentence. 
In this matter many doubts and differences of opinion were 
formerly observable, which, however, have gradually approxi- 
mated more and more to the true principle, that the law sub- 
sisting at the place of the court {i,e. the court of first instance) 
must be applicable, even if the question afterwards comes before 
other tribunals (/). 

It must, however, be observed that, properly speaking, two 
questions, in themselves different, although related, have to be 
decided, of which the meaning will become most evident if I 
bring them to their most important practical application, — the 
judicial sentence. The first and certainly the most important 
question is, Whether the judicial sentence, once pronounced, 
is to be recognised elsewhere, even in another country f The 
second question relates to modalities in the conditions and 
effects of the judicial sentence, which may be differently de- 
fined in the positive laws of different countries. Most of our 
writers attend only to the first question ; but whoever answers 
this in favour of the authority of the judicial sentence, must in 
logical consistency apply also to these modalities the law of the 
place where the judgment was given, since it can only be en- 
forced in the sense in which the judge has pronounced it. 

This distinction appears prominently in the terms of many 
treaties concluded with neighbouring states by the Prussian 
government (g). By the terms of these treaties it might be 
supposed that, if a judgment pronounced in Weimar were pro- 
duced in a Prussian court, the exceptio rei judicatas must be 
applied in conformity with the Prussian rules as to that excep- 
tion, not according to the law of Weimar (common law). This 
somewhat delicate distinction can hardly have been thought of ; 
and it is the less probable, because in these treaties the varieties 
which may occur in the theory of the exceptio rei judicatw have 
certainly not been considered. On the contrary, the meaning 

(/) Ruber, § 6 ; Meier, p. 29 ; Story, § 584 foU. 

((/) Treaty with Weimar, art. :1 (v. supra, § 348) : * A judicial sentence 
pronounced by a competent court founds before the courts of the other 
state the exception of the judicial sentence (exceptio rei judical «), with the 
same effects as if the judgment had been pronounced by a court of the same 
state in which such exception is pleaded and admitted.' So with several 
other neighbouring states. 
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unquestionably was^ that the exception founded on a foreign 
judgment might be made eSectuBljuat as certainly as that aris- 
ing from one pronounced in the country, and therefore could 
not be dismissed, because the former judge was a foreigner.* 

C. Delicts. — The forum at the place where the delict has 
been committed is subject to no doubt, according to positive 
laws and to practice, although it must be founded in another 
way than the forum of other obligations (§ 371, c). But another 
rule must be maintained in respect of the local law. It will, how- 
ever, be more appropriate to deal with this question in another 
connection (§ 374, c), for which reason it is here reserved. 

The modem codes contain only very imperfect regulations 
as to the local law of obligations. The Prussian Landrecht 
gives a direction as to contracts entered into by correspondence 
(note d). Further, it recognises, in the question as to measures 
and weights, as well as the kind of money that maybe intended 
in a contract, the principle that the usage of the place of fulfil- 
ment is applicable (A) ; this direction, indeed, refers properly 
not to the territorial law, but to the interpretation of contracts, 
which is a different matter (§ 374, /). But I hold it quite cor- 
rect to apply, in the spirit of the code, the principle thus recog- 
nised also to the local law as to the effects of contracts, because 
the authors of the code can hardly be assumed to have had that 
distinction in view. 

In determining the local law applicable, the Austrian code 
lays weight especially on the place where a contract is entered 
into, and only adds the natural exception, when the parties 
have had in view the application of another local law (i). 

Note A. (Agenct.) 

By a detailed comparison of the various degrees of authority 
which an agent or messenger may possibly hold in regard to a dis- 

* Sec Note C at end of section. 

(h) A, L. n. I 5, §§ 256, 257. Koch, Preuss, Recht, vol. i. p. 133, lays 
down the tnie principle, that the local law to which the parties have in- 
tended to subiect themselves must govern ; but assumes, without sufficient 
reason, that this will mostlv be the loctut contractus. Bomemann, yoL i. 
p. 66, adopts this place as the prevailing rule. The form of contracts will 
be further discussed below, under the rule locus regit actum, Comp. also 
the passages of statutes above cited in note e, 

(i) Oesterreichisches Gesetzbuch, §§ 36, 87. 
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closed principal, Savignj shows elsewhere that a letter, and all agents 
acting within the limits of their authority, * have, in a juridical point 
of view, essentially the same nature. It is immaterial whether the 
agent conveys to the other party my simple resolution, or, according 
to his own free selection, one of several resolutions which I have 
conceived. It is also immaterial whether the agent appears in the 
transaction to exercise more or less discretion. It is quite impossible 
to draw a sharp distinction between these very various cases, and 
there is no real ground for allowing any influence to such a distinc* 
tion. For in all these cases alike the contract is completed by me 
by my will, and the agent is merely the medium through which my 
will is conveyed. Tims neither rights nor obligations arise for him 
out of the contract, but these arise for me directly.* — Obltgationen- 
reckt, ii. 55-60, § 57; cf. Westlake, § 219. 

The British and American decisions upon international questions 
of agency have not been numerous, nor are all the points that have 
arisen clearly settled. It seems (1) that an agent in a foreign 
country, expressly employed to carry on a business there, binds his 
principal as if the latter were personally present. * If I send an agent 
to reside in Scotland, and he, in my name, enters into a contract in 
Scotland, the contract is to be considered as mine where it is actually 
made. It is not an English contract because I actually reside in 
England. If my agent executes it in Scotland, it is the same as if 
I were myself on the spot, and executed it in Scotland.' — Per Lynd- 
hurst, C, in Albion Insurance Co. v MillSy 3 W. and S. 233 ; 1 Dow 
and CI. 342; Westlake, § 212. Cases cited, infra, § 374, note A. 
This is in accordance with the second general rule of § 372 ; cf. 
§ 370, II. (2) When an agent's employment is special, that is, when 
*his mandate, or negoU'onim gestiOy has for its object a single momentary 
transaction ' (st/pra, § 370, note k), the local law of the contracts 
which he makes will be determined by the general rules which de- 
termine that question in other cases. * Every authority given to an 
agent or attorney to transact his business for his principal, must, in 
the absence of any coimter proofs, be construed to be to transact it 
according to the laws of the place where it is to be done.' — ^Per 
Story, J., in Oivings v Hull, 9 Pet. 607, 11 Curt 497 (case of special 
agency). Those two propositions relate to questions between the 
principal and third parties, where no question arises as to the authority 
of the agent, or the liability of the principal for his acts. Such 
questions depend on the contract of mandate, which requires attention 
in two points of view. (3) As between a principal and agent resid- 
ing in different countries, the law of the contract would seem to be 
that of the agent's domicile, in the case of fixed agency involving a 
course of business there. There are few cases on the subject ; but 
there seems to be a tendency to hold, in the case of other transactions 
not involving a course of business, that the obligations of principals 
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and agents will be regulated by the domicile of the parties respec- 
tively, as the principle is stated in the text, or perhaps (which is 
nearly the same thing) by the law of the place where each party 
* transacts affairs connected with the contract of agency.' — West- 
lake, § 231. The contract is thus broken up into two parts. Story, 
§ 291, note, commenting on Arnott v Redfeam^ 2 Car. and P. 88. 
See Bar, § 66, p. 236 ; supra, p. 182. Where goods were consigned 
by a Chinese merchant to factors in New York for sale, the obliga- 
tions of the consignees were held to be subject to the law of New 
York, for the contract, though made at Canton, was to be executed 
there. * The parties had express reference to the law of this country 
as the theatre of operations under the contract.' * The contract did 
not oblige the consignees to pay the avails of the cargoes to Consequa 
at Canton. On the contrary, this country was the sphere of their 
duties ; the res gesta was here, and they were not bound to do any- 
thing but with a reference to our laws.' — Coiisequa v Fanning, 1818, 
3 Johns. Ch. 587; in error, rev. judgment of Chancellor Kent, 17 
Johns. 518. Lord Ivory's opinion in Ritchie and M^Cormick v Fraser, 
Dec. 11, 1852, 15 D. 205, points to a forum contractus at the domi- 
cile of the agent, even against the principal. But (4) where questions 
arise as to an agent's authority to bind his principal to third parties, 
there is a wide distinction between an agent permanently established 
in a foreign country, and one who makes a transient visit for a special 
purpose, or who is called on by circumstances to exercise abroad 
powers conferred on him by a contract of agency (mandate), entered 
into where different rules prevail. In the former case the law of the 
place where the agency or branch establishment is fixed seems to de- 
termine the liability of the principal. In the latter case the agent's 
powers will be regulated, as to constitution and extent, by the law of 
the place contemplated in the contract, i.e. in general the place of his 
and his principal's domicile. Thus in Kerslake v Clark, July 1820, 
More's Notes, p. 6, the authority of an attorney to sue for a debt 
and grant a discharge was held as governed by the law of his and 
his principal's domicile, even when he was compelled by the removal 
of the debtor to apply for execution in the courts of Scotland. . 

The question what law shall decide as to the agent's authority to 
bind the principal to third parties in questions between them and 
the principal, has been the subject of much discussion in the case of 
shipmasters contracting abroad. The greater weight of authority is 
in favour of the law of the owner's domicile, or, to speak more cor- 
rectly, of the law of the country to which the ship belongs, as fixing 
the limits of the liability of the principal to parties contracting abroad 
with a shipmaster. 

* Any shipmaster in a foreign country is for some purposes the 
agent of the owners, and for some purposes the agent of the freighters. 
The agency is devolved upon him by the law of his flag. The same 
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law that confers this authority ascertains its limits ; and the flag at 
the masthead is notice to all the world of the extent of such power 
to bind the owners or the freighters by his acts/ If it were not so, 
the municipal maritime law * is all but a nullity in point of national 
purpose and effect, since three-fourths of the maritime traffic of the 
country are by supposition beyond its compass.* — Maclachlan, Law of 
Merchant Shipping, p. 156 ; cf. ITie Osnianli, 3 W. Rob. Adm. 198, 
Tudor L. C. 61 ; The North Star, 29 L. J. Adm. 73, 76; Lloi/d v Guibert, 
35 L. J. Q. B. 74 (Ex. Ch.) ; Story, § 286 ; The Nelson, 1 llag. Adm. ; 
Pope V Nickerson, 3 Story, R. 465 ; Brodie's Stair, Sup. 956. The 
recent English cases of The Eliza Cornish, 1 Eccl. and Adm. Rep. 36, 
17 Jur. 738, in which the general maritime law, and Cammel v Sewell, 
3 H. and N. 617, 27 L. J. Exch. 447,— in error, 5 H. and N. 728, 29 
L. J. Exch. 350, — ^in which the lex loci of the agent's contract was 
held to govern, seem to be at variance with this view. Mr. Westlake 
holds the first opinion in § 213, and the second in § 216 ; Phillimore, 
iv. 584-591, argues in favour of the lex Iqci contractus as controlling 
the authority of the shipmaster. The Louisiana cases of Malpica v 
M^Kown, 1 Lou. R. 249, and Arago v Currell, 1 Lou. R. 528, are 
also cited in favour of the lex loci contractus. Story, § 286 sq. In 
the latter case it was said : * Every contract which by the general mari- 
time law the master can make, is binding on the owner. By putting 
the former in command, and sending him abroad, the latter invests 
him with the general powers masters have as such ; and those who 
contract with him have nothing to do with any private instructions 
by which the general power may have been limited. If the limita- 
tion arises, not from the owner's instructions, but from the particular 
laws of the country from which the vessel has sailed, must not the 
consequence be the same ? Can these laws limit the master's power 
more effectually than the owners could ? or can they extend further? 
We think not. Tliey have no force in a foreign country, where they 
are presumed to be equally unknown.' This, however, was not 
actually decided, as * the case did not present the question of the 
owner's responsibility in relation to the contract of mandate, the 
agent having confined himself within his powers.' — Westlake, § 212. 
Bar, p. 262, is opposed to this argument : * He who contracts with a 
person who holds himself forth as the representative of one residing 
in another state, has clearly occasion to acquaint himself with the 
laws in force at the place where the mandate is granted. If he 
neglects this, he deserves no more indulgence than if he had con- 
tracted without any inquiry at all as to the authority . . . On closer 
examination, the regulation of the agent's authority by the lex loci 
contractus appears to be incompatible with the security of trade. 
Not only the ordinary mandatary or agent, but also the legal ad- 
ministrator of a juridical person, and one who represents another in 
virtue of a family relationship, could, by merely contracting abroad 
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where the law conferred on him a larger capacity, bind the persons 
for whom he acts in a manner that could not be foreseen. What 
would it avail a joint-stock company to limit the powers of the 
manager by requiring the assent of a board of direction, or of a 
general meeting of shareholders, if he is not bound by such a limi- 
tation in a contract entered into abroad? The owner or part- 
owner of a ship who can free himself according to the laws of the 
place where the shipping company is established by abandoning the 
ship, might be made liable to pay a balance beyond this by the mere 
contract of the master in a foreign country (Story, § 286 ; Judgm. of 
Obcr AppelL-Gericht at Lubeck, 31 March 1846, Seuffert, il 324; 
Fcelix, ii 31).' The principles laid down by Savigny seem to be in 
favour of the law of the principal's domicile, the shipmaster contract- 
ing at a foreign port being rather comparable to a messenger or a 
transient representative, or to the principal making a flying visit, in 
which cases the expectation is raised that the contract will be fulfilled 
at the headquarters of his lousiness. 

More complicated questions involving the doctrine of agency arise 
in the law of partnership. Corporations are here in the same position 
as real persons, and never give rise to questions as to the liabilities 
of the persons composing them, which are always subject to the law 
of the domicile of the corporation, even if these persons are them- 
selves domiciled in a different coimtry. Bank of Australasia v Hard- 
ing, 9 C. B. 661, 19 L. J. C. B. 345 ; Ibid, v Nias, 16 Q. B. 717 ; 
supra, § 354. ^ A foreign company has a locus standi here, and so, 
no doubt, has an English company in a foreign country. We make 
no inquiry into the constitution of a foreign company any more than 
we should into the generation of an individual suing here.' — Per 
Erie, C. J., in Branlet/ v S.-E. Ry. Co,, 12 C. B. N. S. 70. Of course 
proof is required of the existence of the corporation. Dritch W, I, 
Co, v Moses, 1 Str. 611, 2 L. Raym. 1532 ; Nat. Bank of St, Charles, 
1 C. and P. 569 ; Lmdley, On Part, 80 ; Kent, Com, ii. 284. The 
question whether a corporation can have two domiciles for jurisdic- 
tion was raised in McLaren v Car r on Co,, 5 H. of L. Ca. 416. See 
Westlake, §§ 55, 129. The question as to the liabilities of the 
partners of unincorporated companies and private partnerships is 
more difficult. It would seem, however, that it should be resolved 
by the rules above laid down as to agency. The authority of one 
partner to bind the others must depend on the law of the principal 
seat of the partnership, unless, perhaps, in the case of a fixed estab- 
lishment conducted by a partner in a different country. This would 
seem to subject the whole partners to the law of that country in all 
transactions entered into there. An agent permanently established 
abroad would, while his own powers are governed by the lex loci, 
bind the partners in proportions fixed by the contract of copartnery, 
as construed by, and under conditions imposed by, the law of the 
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partnership domicile. See per Lord Fullerton in Edin, and Glas. 
Bank v Ewan^ 28 Feb. 1852, 14 D. 557 : * As the pursuers claim 
against these individual defenders solely through the medium of that 
English contract, they must be bound by^he conditions attached to 
it by the law of the domicile of the (?) contract. Then, if an English 
statute be passed, declaring that no partners of a joint-stock company 
should be personally or individually liable beyond certain limits, or 
should not be liable at all, it cannot surely be doubted that we should 
be bound to give effect to those provisions, — not because the statute 
was anything but an English statute, but that, being an English 
statute, it regulated or limited the liabilities of the individual part- 
ners, and that, consequently, we, in determining the rights of parties, 
necessarily and exclusively founding on the terms of the English 
contract of copartnery, as against the individual defenders, would be 
bound to expound the law of that contract according to the law of 
the coimtry in which it had its local existence.' This seems to follow 
from the principles laid down as to agency; for the contract of 
copartnery is the measure of the authority of one partner to bind 
another as his principal and guarantor, and is subject to the law of 
the principal seat of the partnership, with a view to which it is 
made ; unless, by fixing a permanent place of business elsewhere, the 
partners have given rise to an expectation that they are bound accord- 
ing to the law of the latter place. See Lindley On Partnership^ SuppL 
pp. 26, 27. 

Note B. (Bills of Exchange.) 

The principle of the English decisions is, that *when a bill is drawn 
generaUy, the liabilities of the drawer, the acceptor, and the indorser 
respectively must be governed by the laws of the place where the 
drawing, acceptance, and indorsement respectively took place.' — AUen 

V Kemble, 6 Moore P. C. 314; Potter v Brown, 5 East 124, 1 Smith 
L. C. 351, 1 Ross L. C. 786 ; Burrows v Jeinimo, 2 Str. 733 ; Trimhey 

V Vignier, 1 Bing. N. C. 151, 4 M. and S. 695, 6 C. and P. 25, 1 
Ross L. C. 804 ; Gibhs v Fremont, 9 Exch. 31 ; Dony Lipmann, 2 S. 
and M. 737, 1 Ross L. C. 869 (Rothschild v Currie, 1 Q. B. 43, 4 P. 
and D. 737, was wrongly decided in this respect) ; cf. Wldte v Briggs, 

8 June 1843, 5 D. 1148. The specification of a place of payment 
relates only to the contract of the acceptor, the obligations of the 
other parties being governed by the laws of the places where they 
became boimd respectively. Cases cited; Cooper v Waldegrave, 2 
Beav. 282 ; Covgan v Banks, Chitty on Bills 683. Against the 
acceptor the rights of each holder, even under a transference made 
abroad, are the same as those of the original payee. — Story, §§317, 
345-347 ; Westlake, § 241 sqq. ; De la Chaumettey Bank of England, 

9 B. and C. 208, 2 B. and Ad. 385, 1 Ross L. C. 792 ; Bobertson y 
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Burdekin, 1843, 6 D. 17, 1 Ross L. C. 812 ; Lebel v Tucker, 37 L. J. 
Q. B. 46 ; — but he may have different rights in regard to the drawer, 
acceptor, and indorsers. Thus he may recover higher damages, on 
dishonour, from one obligAt than he could from another, that rate 
depending on the place of the respective contracts. Story, §§ 307, 
814 ; Gibbs v Fremont, Cooper v Waldegrave, Allen v Kemble, supra. 
Or his right to recover may be conditional upon the observance of 
rules as to the nature of the demand to be made on the primary 
debtor {Williams v Wade, 1 Mete. 82; Story, § 316, 6); as to the 
necessity of protest {Ay mar v Sheldon, 12 Wend. 439 ; Story, §§ 267, 
860 ; Westlake, § 227 ; Bar, p. 307) ; or as to notice of dishonour 
{Cook V Lichfield, 5 Seld. 279 ; Story, Corifi. § 360, On Bills, p. 195 
sqq. ; Westlake, §§ 225, 226 ; see Byles On Bills, p. 372),— differing 
in each case according to the different places of contract. 

While it is quite settled that the acceptor of a bill negotiable by 
the law of the place of making, is debtor, according to that law, not 
only of the original payee, but of all subsequent indorsees wherever 
they may acquire right, a question remains as to the validity of the 
indorsation of such a bill in a country where it would not have been 
negotiable, if made there, — i.e. where the indorsement of a bill made 
in that form is invalid. Lord Moncreiff, in Robertson v Burdekin, 
supra, indicated an opinion that the contract of indorsement, though 
sufficient to carry a right against the acceptor or original debtor, 
should be ruled entirely by the lex loci of the indorsement with 
respect to the liability of the indorser. This seems to be agreeable to 
the general principles applicable to contracts, and to be most consis- 
tent with the language used in Lipmann v Don, Cooper v Waldegrare, 
AllenY Kemble, etc., supra. It is supported also by Westlake, § 243 ; 
Story, §§ 316, 347 fin.; Pardessus, Dr, Com. art. 1499; by Barney 

V Newcomh, 9 Gush. 46 (Westl. Lc), and the other American cases 
above cited ; and by the English cases holding the indorsement of a 
bill not transferable by indorsement, to be good at common law 
against the indorser himself, though not making the drawer or ac- 
ceptor liable to the indorsee. Hill v Lewis, 1 Salk. 132; Plimky 

V Westley, 2 Bing. 249, 1 Ross L. C. 50, 51. (The objection to such 
indorsation under the stamp laws, given effect to in the latter case, 
might now perhaps be obviated by the use of an adhesive stamp. 
17 and 18 Vict. c. 83.) Comp. the judgment in the converse case, 
Lodge v Phelps, 1 Johns. 139, 2 Gaines 321, Story, § 357; where a 
note payable to the payee or order, made in a country where notes 
were not negotiable, was held to be validly indorsed even as against 
the maker in another country where they were negotiable, the maker 
being held, by adding the words * or order,' to have waived all ob- 
jections founded on its non-negotiability in the former country. The 
discussion of Bai on this subject, §§ 84-86, is too long to be re- 
peated here. 
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Note C. 



A distinction is made between foreign judgments (condemnator) 
sought to be enforced in a different counfry, and foreign judgments 
(absolvitor) pleaded in defence. A third category is added, consist- 
ing of foreign judgments condemnator already satisfied. Per Lord 
Medwyn in Southgate v Montgomerie, 1837, 15 S. 507, 518 ; Ersk. 
iv. 3, 4 ; E^mes, Fr, of Eq. iii. 8, 6 ; Phillimore, iv. 673. As to 
the first class of decrees, there has been a difference of opinion on 
the question whether or not they are conclusive or examinable by the 
court which is asked to enforce them. It is sometimes vaguely said 
that they are '•prima facie evidence of the debt,* and that it *lies on 
the defendant to impeach the justice thereof, or to show the same to 
have been irregularly obtained.' Sinclair v Eraser^ 1771, M. 4542, 
2 Pat. App. 253. See Taylor, On Evidence^ § 1551. The true doc- 
trine seems to be, that a foreign decree of either kind, the parties and 
the subject-matter being the same, will be held conclusive, unless 
very precise and definite {Whitehead v Thompson^ 1861, 23 D. 772) 
allegations are made, either that the court which pronounced it had 
not jurisdiction, that it was obtained by fraud, or that the proceed- 
ings involved some manifest violation of the rules of justice, such as 
condemning a party unheard, and who had no opportunity of being 
heard. Don v Lipmann, 5 CI. and Fin. 20, 2 S. and M*L. 745 ; per 
Lord Brougham, Price v Dewhurst, 8 Sim. 302, 4 MyL and Cr. 85 ; 
Hose V Ilimeli/, 4 Cranch 269, 270 ; Henderson v Henderson^ 6 Q. B. 
298 ; cases cited in Taylor, On Evidence, §§ 1538, 1539, and 2 Smith 
L. C. 683 sqq. ; Crispin v Doglioni, 32 L. J., P. M. and A. 169, H. of 
L., 35 L. J., P. and M. 129 ; Liverpool Marine Credit Co. v Hunter, 
36 L. J. Ch. 567. A foreign judgment is also impeachable for error 
appearing on the face of it, or established extrinsecus, whether that 
error consist in a mistaken view or a disregard of international law 
{Simpson v Fogo, 1 J. and H. 18, 1 H. and M. 195 ; Wolff v Oxholm, 
6 M. and S. 92 ; Baring v Clageit, 3 B. and P. 215 ; Dalgleish v 
Hodgson, 7 Bingh. 495, 504 ; Lothian v Henderson, M. App. Insur- 
ance 4, 4 Pat. App. 484, and 3 B. and P. 499 ; Westlake, § 387 ; 
Castrique v Imrie, 8 C. B. N. S. 1,— in error, Ihid. 405, 8 W. R. 344) ; 
or in a mistake as to the law of the country it was intended to apply 
{NovelU V Rossi, 2 B. and Ad. 757, 9 L. J. K. B. 307) ; or even for 
error in the reasons on which it is founded, * apparent on the face of 
it, and sufficient to show that such judgment ought not to have been 
pronounced' {Reimers v Druce, 23 Beav. 145, 26 L. J. Ch. 196). 

In the case of Southgate v Montgoinerie, supra, it was decided that 
* a foreign decree is not of the same authority as a final decree of 
the courts of this country, and can only be considered as affording 
prima facie evidence of the truth and justice of the claims of the 
pursuers;' and it was distinguished from a foreign judgment pleaded 

N 
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in defence, which was said to have been held in the unreported 
case of White v Halihurton, in 1820, to be not reviewable on the 
merits even * in respect of an allegation of iniquity/ It would seem 
that the terms of the judgment as to judgments condemnator are 
scarcely consistent with the doctrine laid down above. White v 
Halihurton is quite at variance with the tendency of recent authorities, 
a foreign judgment pleaded in defence being liable to the same ob- 
jections as one which is sought to be enforced. - Westlake, § 393 ; 
Henderson v Henderson^ 3 Hare 115 ; Anderson v Shand, 1833, 11 S. 
688. See Boe v Anderson, 1857, 20 D. 11. A much greater effect 
was at first attributed to decrees of this second class founding the 
exceptio rei judicaUx. Watsmi v Benton, BelPs 8vo Ca. 107 ; SouthgcUe 

V Montgomerie, supra; Taylor, On Evid, 1548; Bicardo v Gardcis, 
12 CI. and Fin. 368. But as more precise rules upon this subject 
have been laid down, it has become apparent that the decree condem- 
nator and the decree absolvitor are, in all essential respects, to be 
dealt with and applied by foreign courts in the same way. At the 
same time, it must be said that some writers (as Taylor, On Evid, 
§ 1548 sqq. ; Phillimore, iv. 683) appear to go as far as the case of 
White V Halihurton, in holding a decree of a foreign court adverse to 
a party bringing a second suit on the same grounds, to be absolutely 
conclusive if properly pleaded in defence. But probably this dis- 
tinction is only apparent, and is occasioned by the fact that questions 
as to the conclusiveness of foreign sentences have almost always been 
raised and considered, as is natural, where a court has been asked, 
by a party who has obtained a foreign judgment, to do something 
to invert the state of possession, rather than where, from deference 
to a prior judgment of a competent coiirt, it merely refuses to inter- 
fere. In the latter case the law was settled firmly at a very early 
period ; in the former, comity or considerations of expediency have 
gradually increased the authority allowed to foreign sentences, and 
narrowed the grounds on which they can be impeached within the 
same limits which general principles seem to require in regard to the 
defence of res judicata. As to the defence founded on a foreign 
judgment adverse to the defendant, but satisfied, see Barber v Lamb, 
8 C. B. N. S. 981, 6 Jur. N. S. 95. The English courts make a 
distinction between foreign judgments in rem, which receive unqua- 
lified recognition, and foreign judgments in personam. The principle 
is, that the judgment in rem (which occurs chiefly in admiralty courts, 
but also in the Court of Exchequer) is a solemn declaration by a 
competent court operating directly on the thing whose status is in 
question, and ipso facto making it what it is declared to be. Castrique 

V Imrie, supra ; Cammell v Sewell, 29 L. J. Ex. 350, 3 H. and N. 
617, 5 H. and N. 728; Phillimore, iv. 691 sq. ; Smith's L. Ca. iL 
683 sq. ; Best, Pr, of Evidence, 731. 
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Sect. XXXI.— (§ 374.) 

III.— LAW OF OBLIGATIONS.— LOCAL LAW. 
PARTICULAR QUESTIONS. 

Hitherto we have spoken of the principles which relate to 
the local law of the obligation in general. It was acknow- 
ledged, however, that this law is not necessarily applicable to 
all the questions that may arise out of an obligation, and the 
particular examination of these was reserved (§ 372, p. 177). 
I now pass to this inquiry. 

A. The first of these questions concerns the personal capa- 
citi/j for the particular legal relation, of the creditor or debtor 
in an obligation. 

This first question is not to be decided by the territorial 
law of the obligation as such, but only by the law which is in 
force at the domicile of the person. This must be asserted 
without any qualification, for the distinction often made between 
general and particular capacity to act is quite untenable 
(§ 364). 

This is especially true in the common law (of Germany) in 
respect to the personal capacity for bills, which is always to 
be judged according to the law of the domicile of the party 
subscribing the bill. But it would be a mistake to confound 
personal incapacity for bills with the absence of a law of 
exchange at any place. For at such a place no action on a 
bill can be brought effectually, even on a bill in itself per- 
fectly regular ; on the other hand, the law of such a place has 
no influence on the validity of a bill there made, so that such 
a bill can certainly be sued on as a bill at other places where a 
law of bills exists (§ 364). 

B. Another question relates to the interpretation of juridical 
acts, especially contracts, out of which obligations arise (a). 

This question may be taken, with some writers, in so wide 
a sense, that it embraces all other questions as to local law ; 
for the application of any local rale to a contract may always 

(a) Writers on this question : Boullenois, t. ii. ohs. 46 dixi^me r^gle, 
pp. 489-638 ; Story, §§ 272 foU., 280 foil. ; Wachter, Archiv fUr Civil 
/Vaarw, voL xix. pp. 114-126. 



196 INTERPRETATION OF CONTRACTS. 

be conceived as appended to the contract by the probable will 
of the parties. That may be called suppletory construction, 
Aich as lies at the foondation of the dispositive rales of law (b). 
But viewed so generally, the question of interpretation loses 
its proper meaning. If it is to retain that meaning, we must 
take it in a narrower sense, referring it to the doubts which 
arise from the uncertainty of the terms of a contract. This 
is a question of fact, just as the interpretation of statutes ; 
here as well as there, the object in view is to discover the 
thought which the oral or written language employed really 
contains (c). This question has nothing to do with the appli- 
cation of any local law, but the local dialect and form of speech 
may often be useful in helping to discover the meaning of the 
person from whom the declaration of intention proceeds. If, 
then, we ask what is the place of which the language is to be 
considered, the rules as to the local law to be administered 
cannot guide us to a correct answer; and it is without any 
reason that many have directed us to the place where the obli- 
gation has arisen, or that where it is to be fulfilled, merely 
because the local law to be administered is in many cases fixed 
by these places. 

Thus in a contract made by correspondence, th^ language 
used at the place where the writer of the first letter lives will 
generally be regarded, not that of the place of the receipt and 
assent, although the contract is held to be concluded at the 
latter (p. 168) (d) ; for it must be assumed that the writer will 
have had in view the language familiar to him. 

Further, if a verbal or written contract is concluded at the 
domicile of both parties, the language of that place is un- 

(b) V. supra, vol. i. § 16. 

(c) V. supra, vol. iii. p. 244. So also the Roman jurists express them- 
selves. L. 34 de R. J. (50, 17) : *Id sequimur, quod actum est.' L. 114 
eod. : * In obscuris inspici solere, quod verisimilius est, aut quod pkrumque 
fieri solet,^ 

(d) Wachter l.c, p. 117. He illustrates this proposition by the follow- 
ing case : — A Leipsic insurance company had, in its printed conditions, 
excepted the case of destruction by popular disturbance (Aufruhr). In a 
conflagration coming from without, the question arose whether the juridical 
notion of popular disturbance was applicable, seeing that the positive laws 
of different countries do not define this notion in the same way. Wachter 
decides correctly that the language of the Saxon law must be looked to, 
because in its realm the conditions were drawn up, on the basis of which 
the insurances were proposed and taken up. [See Note A at end of 
section.] 
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questionably applicable. On the contrary, this cannot be 
absolutely asserted, if the contract is entered into at a place 
which is not the domicile of one or both of the parties. Here 
we must consider in every case, whether it is probable that the 
foreigner who became a party to the contract knew that local 
language or way of speaking, and probably intended to adopt 

it («). 

For the same reasons we cannot unconditionally take as the 
basis for interpreting a contract the language in use at the 
stipulated place of fulfilment, although the local law of an 
obligation is always determined by that place. Here, too, 
everything depends on the question whether the parties knew 
the language used at this place, and meant to adopt it. For 
many parts of the subject-matter of a contract, we shall cer- 
tainly be able to take as the general basis of our construction 
the language used at the place of fulfilment. For, if a sum of 
money is to be paid at a place abroad, if merchandise is to be 
delivered by measure and weight, or a piece of land is to be 
transferred according to the definite extent of a superficial 
measure, — but expressions are used in the contract for the kind 
of money, the measure, or the weight, which are commonly 
found in different meanings, with different degrees of extent 
or value,^ — then the usage of language at the place of fulfilment 
must be taken as the rule, not merely because it is to be sup- 
posed that the parties have had in view the money, measure, 
weight there used, but also because at that place there will 
often be no possibility of adjusting and completing the per- 
formance by other weights, etc. (/). 

(e) This assertion might be contradicted from L. 34, de It, J, (60, 17) : 
* Id sequamur, quod in regione in qua actum est, frcquentatur/ But thui 
certainly gives no arbitrary direction, and must therefore be understood 
under the natural supposition that the persons contracting are at home at 
this place ; exactly as in L. 6, de evict, (21, 2). V. mpra, § 372, t. 

^ The question whether, when a debtor is sued in a different forum from 
the place of performance, he is to be condenmed in the amount of his debt 
according to the nominal, or according to the real rate of exchange, is de- 
cided by Bar, § 70, in conformity with the principle of Grant v Healey, 
2 Chand. Law Rep. 113; Story, § 811, n. That principle is, that 'Oie 
creditor is entitled to receive the full sum necessary to replace the money 
in the country where it ought to have been repaid, with interest for the 
delay ; for then, and then only, is he fully indemnified for the yiolation of 
the contract.' See below, § 874, (W, p. 208. 

(/) Boullenois, pp. 49&-498. So, too, it is ezpreflsly ordained in the 
Prussian laws,. A.LUlb,^ 266, 267. [And in Austria, AUg. Q. B., 
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The ndes here laid down as to the constmction of contracts 
may appear to stand in opposition to certiun ndes of the Roman 
law.' For by these the interpretation of an ambignoos contract 
mnst always, in a stipulation, prove to the disadvantage of the 
stipulator (g) ; likewise to the disadvantage of the seller or the 
lessor, if these other contracts be in question (A). The reason 
for this is said to be, that these persons had it in their power to 
guard against the doubt by a different form of expression ; 
which is as much as to say that they have occasioned the doubt 
either by their carelessness, or by dishonest intention. This 
very reason, however, indicates that quite a different case from 
that of the question now before us is presupposed. Those 
passages, moreover, expressly refer to obscure and ambiguous 
phrases (t) ; whereas, in our present inquiry, the question 
relates to expressions which are not in themselves either ob- 
scure or ambiguous, — they only have a different meaning at 
different places, which, however, is clear and certain at each 
of such places. 

This question as to the construction of contracts has, from 

art. 905 ; so in the AUg. Deutsche Handelsffesetzbuch, § 336. This is a ques- 
tion of fact, determined according to the presumed intention of the parties. 
RostetUr y Cahlmann, 8 Exch. 361 ; Schuurmans v Stephen, 10 S. 839, 11 S. 
779 ; 1 BelFs Illustr. 93 ; BelPs Com, L 438 (Shaw's ed. p. 90) ; Addison, 
CwUr, 1086 ; WesUake, p. 173 ; Bar, pp. 241, 253 ; Story, § 270, etc. 
As to local measures withm the same territory, see on the question of con- 
stmction, Miller v 3/air, 22 D. 660. The same principles apply whether 
the subject-matter of the contract is moveable or immoyeable. Thus 
MolinsuB, Com. ad L 1 Cod, de Sanct, Tr., Op, t. iii. p. 554 {Concl. de St, 
ei cons, loc), takes the case of a sale of land as iUustratine the whole ques- 
tion as to measures : ' Unde stantibus mensuris diversis, etc., — a passage 
which is wrongly quoted as laying down a special rule for immoveables. 
Where, on the other hand, a sum of money is to be paid for land, or secured 
on land, the presumption that parties had in view tne money of the locus rei 
sitm, is naturally not nearly so strong as it is in regard to measures, though 
it will still be one element to be considered in construing the contract. 
Stapleton v Conway, 3 Atk. 727 ; De Wolf v Johnson, 10 Wheat. 323, 
6 Curt. 438, 443. In Clayton v Gregson, 5 Ad. and E. 302, it was held 
that the mere existence of a customary use of terms in the district where 
premises lie, is not sufficient to establish, as a matter of law, that the 
parties contracting with regard to them used the terms according to that 
custom, but is only evidence from which a jury might draw that conclu- 
sion. Cf. Smith V Wilson, 3 B. and A. 728.] 

Oz) L. 26, de reb. duh. (34, 5) ; L. 38, § 18 ; L. 99, pr, de V. O. (45, 1). 

g) L. 39, de pactis (2, 14) ; L. 21, 33, de contr, emt, (18, 1) ; L. 172, 
R, J. (50, 17). 
(f) L. 39, de pactis (2, 14) ; L. 21, 33, de contr, emt, (18, 1) ; L. 26, de 
reb. dub. (84, 5) ; L. 172, pr. de R, J. (50, 17). 
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an early period, been viewed by the majority of authors in a 
different way from that which has here been followed, having 
been referred to the principles of local law. It has, accord- 
ingly, been commonly held that the construction must be ac- 
cording to the language of the place of the contract or of 
fulfilment, if such a place be agreed on (k). But several have 
rightly recognised that the true problem is not to establish a 
legal rule, but rather to ascertain the true intention of the 
parties in each case, according to the general principles of 
interpretation (Z). 

0. The validity of an obligation depends partly on formal, 
partly on material conditions. The formal conditions will be 
further considered below, in connection with the forms appli- 
cable in other legal relations, when we come to speak of the 
rule locus regit actum (§ 381). We have here to ascertain the 
local law according to which the material conditions of validity 
must be judged. 

It must be accepted as the rule, that the validity of the 
obligation depends on the local law to which it is in other 
respects subject (§ 372) ; it depends, therefore, according to 
circumstances, on the law of the place of fulfilment, on that 
of the place where the obligation has arisen, or on that of the 
domicile of the debtor. But an exception to this mustf be main- 
tained in all cases in which it is opposed by a law of a strictly 
positive and coercitive nature existing at the place where the 
action is brought. 

This rule also is acknowledged by most writers, but, as was 
to be expected, with the reservation of very many differences 
in its application, occasioned by their differences in opinion as 
to the local law of the obligation itself (m). 

This agreement, however, is confined to the complete an- 
tithesis of a perfectly valid or perfectly invalid (null) obligation. 
Between the two extremes there are many intermediate cases, 
and opinions are very conflicting as to the local law by which 
these are to be judged. 

Those cases must first be noticed in which merely the legal 

(k) So Story, §§ 272, 280, and the authors there cited. 
(/) So Boullenoifl /.c, especially pp. 494-498, and Wachter Lc, 
(m) Voet, Pand, iv. 1, § 29 ; Hert, § 66 ; Story, § 332 folL ; Wachter, 
ii. pp. 397, 403, 404. 



L 



200 VALlDIjy OP OBLIGATIONS. 

remedy by action is denied to an obligation not in itself invalid 
{naturalis obligatio) ; then the far more nnmeroas cases in which 
an actionable obligation is deprived of its effect by opposing 
peremptory exceptions. Many writers have here dealt with 
actions and exceptions as portions of legal procedure, and have 
therefore sought to apply to all such cases the law of the 
place where the action is brought (n). This opinion, however, 
is quite erroneous; all rules of law of this kind only define 
various degrees and forms of incomplete validity of the obliga- 
tion (o), and therefore belong to the material law just as much 
as rules of law relating to the perfect validity or invalidity of 
obligations, and not to the law of procedure (p). It is quite 
illogical to treat the two kinds of rules of law according to 
different principles. But it is especially hazardous to attempt 
to apply this treatment to modem legislations, which are often 
deficient in the clear definitions and technical terms on which 
alone that distinction could be founded. 

This rule, then, is to be applied, in particular, to the exceptio 
non numeratcB pecunice ; for although in this the question chiefly 
concenas a rule of evidence, and thus seems to belong to the 
law of procedure, it is yet founded on the material law of cer- 
tain kinds of obligations. Of the same class is the exceptio 
excussionis; likewise the exception founded on the henefieium 
eompetenticB. On the other hand, this rule does not include the 
exceptio Sc. Macedoniani and Sc. Vellejani ; for these exceptions 
do not rest on the defective nature of the obligation in itself, 
but on the imperfect capacity of the parties ; and, consequently, 
must be judged by the law in force at the domicile of such 
persons (§ 364). 

The same rule applies also to the actions by which an obliga- 
tion is to be contested and invalidated ; they are to be judged 

(fi) Weber, NatUrliche VerUndUchkeit, §§ 62, 95 ; Foelix, p. 146 [ed. 
DemaDgeat, i. 218]. 

(o) See above, vol. iv. § 202, 203. Of course the rule here laid down 
is ouly applicable to exceptions which have their ground in the material 
law Tand therefore to all peremptory exceptions), not to those which are 
meredy founded on rules of procedure, and which are therefore of a merely 
dilatory nature. See above, vol. v. § 227, pp. 171-175. The latter are 
certainly regulated by the law of the place where the action is brought, and 
perhaps the confusion of the two classes has contributed to confirm the 
false doctrine. 

(/?) Eichhom, Deutsches Recht, § 86, note n ; Wachter, ii. pp. 401, 402. 
[Bar, §§ 68, 69, 116.] 
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by the law of the place to which the obligation itself is 
subject (q). 

The following are applications of this rule : — The rescis- 
sion of a sale on the ground of lesion beyond the half ; the 
rescission of a purchase by the redhibitory action or the actio 
quanti minoris. Also every restitution against an obligatoiy 
contract (r). 

Among the defences by which an obligation may be in- 
validated, the most general in its application, and therefore the 
most important, is that of prescription. This still demands 
special consideration, because writers have expressed a great 
variety of opinions regarding it, yet so that the general conflict 
of opinions which has already been mentioned as to exceptions 
in general, here appears somewhat more prominently. In par- 
ticular, if different periods of prescription exist at the stipulated 
place of fulfilment, where we assume the seat of the obligation 
to be, and at the place where the action is actually brought (as 
at the domicile of the debtor), the question arises, Which period 
of prescription shall be applied ? 

Many say that laws as to prescription are laws of procedure, 
and must therefore be applied to all the actions brought within 
their territory, without respect to the local law of the obli- 
gation (5). 

According to the true doctrine, the local law of the obliga- 
tion must determine as to the term of prescription, not that of 
the place of the action ; and this rule, which has just been laid 
down in respect to exceptions in general, is further confirmed, 
in the case of prescription, by the fact that the various grounds 
on which it rests stand in connection with the substance of the 

(</) The local law of the obligation is thus to be applied more generally 
and unconditionally to the actions in which an obligation is challenged, 
than the forum of "the obligation, for the latter is destined only for the 
maintenance and execution of the obligation (§ 871). 

(r) Even if the restitution is founded on minority ; for after its gradual 
development in Roman law, this can no longer be regarded as a mere con- 
sequence of incapacity to act, but as a legal remedy invalidating the obli- 
gation as such (§ 365, B. 8). 

{s) Huber, § 7 ; Weber, NaUlrUche VerUndlichkeit, § 95, pp. 413, 419 ; 
Story, § 576 foil. ; Foelix, pp. 147-149 [ed. Demangeat, i. 220], (who, how- 
ever, speaks undecidedly). Weber adds an illogical exception for the case 
in which the debtor changes his domicile from a place of long prescription 
to a place where short prescription is in force. Here the course of the 
short prescription must, he says, begin with the establishment of the new 
domicile. [See Note B at end of section.] 
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obligation itself (t). Besides, this opinion has always been 
acknowledged to be correct by not a few writers (m). 

This doctrine is not only correct in principle, but it is also 
recommended by a certain equity, since every capricious exer- 
cise of free will by one party to the detriment of the opponent, 
is excluded by the clear settlement of the period of prescrip- 
tion that results from it. Thus the plaintiff cannot select for 
his action just that one of several concurring jurisdictions under 
which there is the longest term of prescription. In like manner, 
the defendant cannot, by changing his domicile to a place where 
there is a shorter term of prescription, obtain that advantage to 
himself, seeing that both the local law and the special forum of 
the obligation are immutably fixed for the debt contracted by 
him at his former domicile (v). There cannot, therefore, be any 
hardship for the creditor in the fact that, when a place of fulfil- 
ment is specified which happens to have a very short term of 
prescription, the debtor can, if he likes, avoid showing himself 
at that place during such term, whereby the action is for the 
time excluded at that place (§ 371, z). For the creditor is not 
prevented from suing at any time at the domicile of the debtor 
(§ 371, r). If, indeed, the jurisdiction at the place of fulfil- 
ment were exclusive, the creditor could be aided in such a case 
only by the means that generally protect against prescription in 
cases in which it is impossible to bring an action (w). 

(0 See above, vol. v. § 237. [These grouDds being, (1) the prevention 
of uncertainty ; (2) the presumption of satisfaction ; (3) the punishment 
of negligence (which, however, is rather a justification of apparent hard- 
ship than a ground of the institution) ; (4) the protection of the debtor, 
whose disproof is made more difficult hj the pursuer's delay; (5) the 
diminution of lawsuits. It is evident that erroneous views of this subject 
have generally arisen from exclusive regard being paid to one or two of 
these bases of all prescriptions.] 

(u) Hert, § 65 ; Schaffner, § 87 ; Wachter, ii. pp. 408-412, where other 
writers are cited. Of course the agreement here asserted is only in regard 
to the principle, not to all the applications of it ; for the local law of the 
obligation is not determined in the same way even by these writers. The 
principle is also recognised in a decree of the Berlin Court of Revision in 
1843. SeufFert, Archh\ vol. ii. No. 120. In the Prussian law, Koch, 
i p. 133, note 23, and Bomemann, i. p. 65, assent to this doctrine. 

(y) Cf. supra, § 370, No. III., § 372, No. III. If it were not so, the 
debtor would only need to avoid visiting his former domicile during the 
course of that short prescription in order to be free from the debt (§ 371, 2). 
How Weber seeks to proviae against this has been noticed above, in note s. 

(tr) Namely, by restitution, or by raising action before the Prseses- 
Defensor, etc. See above, vol. vii. § 328.' 
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This rule, according to which the validity of an obh'gation 
is to be judged by the law of the place to which the obligation 
is itself subject (p. 199), must be limited by an important 
exception. If a law of a strictly positive and obligatory (coer- 
citive) nature is opposed to the validity of the obligation^ then 
not that local law, but rather that of the place where the action 
is raised, the law of the court that judges in the matter, is to 
be applied (ar). 

This exception is merely the consequence of the general 
principle as to the applicability of coercitive statutes (§§ 349, 
372 A). It is to be applied positively as well as negatively ; 
that is to say, the judge has to apply the coercitive statute of his 
own country, even if it does not exist at the seat of the obliga- 
tion ; and also, he must not apply the coercitive statute of any 
other country (the seat of the obligation), if it is not the law of 
his own territory. 

This exception occurs as well in contracts as delicts. 

Among contracts of this kind are those forbidden by usury 
laws. Thus, a debt bearing interest which is contrary to the 
law administered by the judge before whom an action is brought 
to recover it, must be treated as invalid, even if there be no 
such restrictive usury law at the seat of the obligation ; for the 
meaning of such a law is, that no judge living under it shall 
employ his official authority to give effect to an undertaking so 
immoral and so injurious to the community as the usurious 
contract is considered to be.^ In the same way, however, in 

(a:) Wachter concurs with this, ii. pp. 389-405. 

' This view coincides with that of Demangeat on Foelix, i. 232 ; and see 
Bar, p. 257, n. 10. The abolition of all usury laws by 17 and 18 Vict. c. 90, 
deprives this question of much of its importance as regards this country. 
The rule in the text was never adopted by British courte, * for the modera- 
tion or exorbitance of interest depends on local circumstances, and the 
refusal to enforce such contracts would put a stop to all foreign trade.' 
Blackstone, ii. 464 ; Stephen, ii. 82. The decisions determine whether a 
contract is usurious by the law of the place where it is made, or, if a different 
place of performance is indicated, by the law of that place. Thomson v 
Powles, 1 Sim. 211 ; Fyffe v Ferguson, 2 Rob. App. 267, 282, 8 CI. and Fin. 
121, 140. * If the interest allowed by the law of the place of performance 
is higher than that permitted at the place of the contract, the parties may 
stipulate for the higher interest without incurring the penalties of usury.' 
— Fer Taney, C. J. (U. S.), in Andrews v Pond, 13 Pet. 65, 13 Curt. 42. 
It is more doubtful whether the contract is free from the taint of usury 
when the interest allowed at the place of performance is less than that 
allowed at the place of the contract, and the parties stipulate for the latter. 
In Depau v Humphreys^ 20 }Aait, 1, the oourt of Louisiana held such a 
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the converse case, in which no prohibition against the interest 
sued for exists within his territory, the judge must hold the 
interest as lawful, without respect to the prohibition that may 
exist elsewhere (at the seat of the obligation). This negative 
assertion is not only required as a logical consequence of the 
former positive one, but also for the following reason : — ^The 
applicability of a particular local law to an obligation is founded 
in general on presumed voluntary submission ; but such sub- 
mission cannot be presumed at all if it would point to a law 
which would directly invalidate the obligation (§ 372, c). 

What has been said of usurious contracts must also be stated 
in regard to gaming debts, if they should happen to be held 
valid according to one law, and invalid by another. The law 
of the place at which the action is brought can alone determine 
as to the validity of the obligation.^ 

contract not usurious, and the parties entitled to stipulate for the highest 
rate of interest allowed by either of these places. This decision is sup- 
ported by the proposition stated in the text below and at p. 177, and is 
aefended by Parsons, Contr. ii. 95, on the same ground. It is accepted by 
Kent, Com, ii. 460, and is understood to have been sustained in subsequent 
American cases. Although contrary to the tendency of the English cases 
cited above, it is approved by Westlake, §§ 203, 207, who holds (as does 
also Bar, pp. 237, 238, 256 sqq.) that the pjace where money lent is 
employed by the borrower (usually his domicile), ought to fix the rate of 
interest paid for the use of it. Perhaps thia is the proper application to 
such a contract of the rule that contracts shall be regulated by the law of 
the place of performance. The place of performance is not here the place 
of stipulated repayment, but rather that where the advance or forbearance 
is made, for which interest is the consideration. A place of payment 
stipulate for the convenience of a party, may be in no proper sense the 
place of performance of the contract. For example, in a contract of insur- 
ance undertaken by a company in one coimtry on the life of a person 
domiciled in another, * the mere payment of the sum due at the termina- 
tion of the life is not the only element in deciding what country, under this 
]^articular contract, is the place of performance. The proper performance 
of this contract is the continued assurance of the life and undertaking of 
the risk, as well as the payment of the sum at the close of the life.' — Per 
Hope, J.C., in Parken y Royal Exchange Assurance Co.^ 1846, 8 D. 372. 
This view seems to meet the keen contention of Story, §§ 298-305, against 
the decision in Depau v Humphreys^ — a contention which proceeds on the 
assumption that that decision implies that the same contract may be subject 
to the laws of two places as to its substance. That proposition is cer- 
tainly untenable, but the correctness of the decision in question does not 
depend on it. See also Burge, iii. 774 ; Phillimore, iv. 515. 

* This would be so in Scotland, where both at common law and under 
statutes the courts of law refuse to take any cognizance of gaming debts 
(sponsiones ludicrm) ; Bruce v Ross^ M. 9523, 3 Pat. ; O'Connell v Russel, 
1864, 3 Macph. 89 ; Pater son v Macqueen, 4 Macph. 602 ; and in England, 
where a similar result, subject to an exception, is attained by 8 and 9 Vict, 
c. 109, § 18. See Savage v Madder, 36 L. J. Ex. 179. 
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The same is the case with the Lex Anastasiana, as to debts 
parchased below their nominal value. This law proceeds on the 
ground that such a dealing may be hazardous and oppressive 
for the debtor, and seeks to prevent it, as immoral and injurious 
to the community, by the rule that a debt acquired under such 
conditions can be made effectual only to the amount of the price 
paid for it (y). The applicability of this law depends on the 
circumstance whether it is in force or not at the place where 
the action is brought ; the law of the place where the claim 
has arisen, or of the place of the cession, is immaterial (z). 

Apparently the French law, as to the claims of Jews against 
Christians, is to be referred to this class; but in reality it 
belongs rather to the question as to capacity to act, and has 
already been mentioned under that head (§ 365 A, No. 5). The 
practical treatment of the case coincides with that here given. 

This exception is further to be applied to the obligations 
arising from delicts, and that universally, since the laws relating 
to delicts are always to be reckoned among the coercitive, strictly 
positive statutes. 

In them, therefore, we must always have regard to the law 
of the place of the action, not to that under which the delict 
was committed (z^)> Here, too, as in contracts, the proposition 

(y) L. 22, C. mandati (4, 85). 

(z) A different view is taken in a decision of the Supreme Court of 
Appeal at Munich, in 1845, in which it was held that the law under which 
the obligation first arose is to be regarded. Seuffert, Archiv^ voL i. n. 402. 
[Bar, § 76 fin., takes a different view from Savigny.] 

{z^ ) This is, therefore, to be applied to the possessory interdicts, al- 
though here in a very limited way. Sec above, § 368 fin. [Heffter, p. 
77, makes the law of the delinquent's domicile alone applicable. Bar, pp. 
243, 317 (as to liability for the acts of servants, cattle, see p. 315) adopts 
the doctrine which, amid some conflict of authority, seems to prevail in 
England, America, and Scotland, — viz. that the law of the place where the 
wrong is committed has authority, so far as regards the substance of the 
matter on which an action of damages is brought. See Ekins v E. I. C, 
1 P. W. 394, 39G ; The ZoUverein, Sw. Adm. 96, 2 Jur. 2d Ser. 429 ; The 
Halley, 37 L. J. Ad. 1,— revd. 18 L. J. N. S. 879 (P. C); Cope v iMjherty, 
4 Kay and J. 367, 384, 390, 2 De G. and J. 614 ; S^-ott v Se>^monr. 10 W. 
R. 739, 11 W. R. 169, 31 L. J. Ex. 457, 82 L. J. Ex. C. 61 ; Shmrv Itof^rt- 
son, 13 Dec. 1803, F. C. Mor. App. Lis alibi; Halium v 6>, 14 S. 199; 
CalUndir v Millujnn, 11 D. 1174 ; Guthrie Smith, (Mi litparntiniu p. 34; 
Kent, Com. ii. 463 ; Constqua v U tiling. Pet. Circ. R. 225, 303 ; Smith v 
Condry, 1 How. U. S. Rep. 28, 14 Curt. 48. But by the latest English 
decision (1 he Halley, jtupra) the mjury must be actionable by the Ux fori. 
English courts applied the lex fori in actions for personal wrongs done 
abroad in Rafael v VereUt, W. BL 1056; Mostyn v Fabrigas, Cowp. 174, 1 
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holds good, both positively and negatively, that is, for and 
against the application of a law which recognises an obligation 
arising out of a delict. In reference to no kind of obligations 
has this question been so much discussed, doubted, disputed, as 
in regard to the obligations derived from illicit sexual intercourse. 
It will make the question very plain if I here start from the un- 
qualified rule of the French civil code, which says in Act 340, 
* La recherche de la paternity est interdite.' This law rests, 
apparently, on the conviction that in the interest of morality 
every claim and lawsuit arising out of illicit intercourse must be 
prohibited (aa) ; other legislations are grounded on the opposite 
belief. Both, therefore, are of a coercitive and strictly positive 
character. If, then, such a claim be made before a court sub- 
ject to the French law, it is dismissed, even if the alleged inter- 
course shall have been at a place where the law allows and 
favours such a claim. But conversely, the claim must be sus- 
tained by the court of the latter country, even if the intercourse 
shall have occurred at a place under French law. What is 
here laid down as to the extreme cases of rejection or admission 
of the claim, must be equally maintained if the laws of the dif- 
ferent places differ in a less degree, it may be in the conditions 
or in the extent of the claims. The decisions of courts as to 
this question are conflicting {bb). 

Smithes L. C. 656 ; where the defendants were British governors, and the 
wrongs were committed, the first in an Indian state, tlie courts of which 
could not be expected to give redress, the other in a British dependency. 
Torts done in respect of inunoveable property abroad cannot be sued for 
in English courts, which go upon the distinction of local and transitory 
grounds of actions. Stephen^s Com. iii. 480 ; Stephen, On Pleading^ p. 
240 ; Westlake, § 120 ; 1 Smithes L. G. 656. British seamen are respon- 
sible, according to British law, for crimes done out of the British dominions. 
17 and 18 Vict. c. 104, § 267 ; Beg. v LesUy, Bell Cr. C. 220; 8 Cox Cr. C. 
269 ; 27 L. J. M. C. 97.] 

{aa) This view of the French law is unequivocally announced in the 
absolute prohibition of ell procedure, addressed to the judges. 

(bb) For the place of the action (which will generally coincide with the 
domicile of the defendant), Obertribunal at Stuttgart. Seuffert, Archir 
fUr Entscheidungen der Obersten Gerichte in den deutschen Staaten^ vol. ii. 
N. 4. For the place of intercourse, Supreme Court at Munich, and two 
decisions at Jena. Seuffert, vol. i. N. 153, vol. ii. N. 118. [The law of 
Scotland does not rank the obligation to aliment (maintain) a natural child 
among the obligations arising ex delicto. It places it on the same line 
with them, with restitution of fruits, recompense, etc., under the head of 
natural or obediential obligations. Stair, i. 8, 3, 4; Ersk. Inst. iiL 1, 9, 
i. 6, 56 ; Monypenny (Lord Pitmilly), Remarks on the Poor Laws^ pp. 331- 
852 (2d ed. 1836). Cf. Lord GiUies in Pott v Pott, 12 S. 188 ; Lord Ivory 
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This whole question is nearly akin to that of penal law, 
whether a crime committed abroad is punishable by our courts, 
and with what penalty. Yet the two questions must not be 
identified, because in penal law, as a part of the public law, 
considerations are to be kept in view of which no account is 
taken in obligations arising from delicts. 

It certainly results from the principles just laid down in 
regard to coercitive laws, that in such cases a very important 
power is frequently placed in the hands of the plaintiff ; for he 
has often a choice between several courts, and can thus deter- 
mine which of several local laws shall be applied. But this is 
the inevitable result of the particular nature of this class of 
laws. Besides, the danger to the defendant is diminished by 
the very great restrictions to which the special forum of the 
obligation is always subject (§ 371, z), 

in Thomson v Westwood, 4 D. 839 ; L. J. C. Inglis in Crichton v Robhy 22 
D. 728 ; Clarkson v Fleming, 20 D. 1224. In England the support of ille- 
gitimate children is looked upon as a matter of natural obligation (Stephen^s 
Com. ii. 309) ; and is provided for by statutes 7 and 8 Vict c. 101, and 8 
and 9 Vict. c. 10, repealing previous Acts. In Ireland there was no action 
on obligations of this kind till 25 and 26 Vict. c. 83 § 10 ; amended by 26 
and 27 Vict. c. 21. These English statutes appear to contemplate only the 
case of children bom in England, and will not confer a claim on a foreign 
(?) mother whose child is Sie fruit of intercourse had in England, but is 
born abroad. Reg. v Blane, 13 Q. B. 769 ; 18 L. J. N. S. Mag. Ca. 216. 
Neither can a summons in bastardy under these Acts be served on one in 
Scotland, so as to found the jurisdiction of an English court (justices of 
peace). Reg. v Lightfoot, 6 E. and B. 822, 25 L. J. N. S. Mag. Ca. 116. 
It does not appear to have been decided in either country, whether in an 
action of this kind the courts will apply the law of the bastard's and his 
mother's domicile, or that of the defenaant's domicile, which will also be the 
lex fori. It would seem that, although Savigny's opinion that the obli- 
gation arises ex delicto is not admitted, yet it is founded on cctesidera- 
tions of morality and public policy, which require the judge to apply only 
the lex fori. At the same tune it might be argued (and it is to some ex- 
tent countenanced by R. v Blane, supra), that the right being a personal 
quality of the child, must be governed by the law of his domicile (cf. in re 
Wright's Tnists, 2 K. and J. 595). This is so in regard to the personal 
status, the mere affiliation ; and it is clear that the mere right to sue an 
action of affiliation must be governed by the law of the bastard's domicile. 
R. V Blane, supra. Bar, p. 362 sq., makes the rights of the child depend 
on the law of the mother's domicile, limited apparently by that of the place 
where the intercourse took place. The Prussian courts apply the law of 
the mother's domicile, regarding the claim against the putative father as a 
quality attaching to the child by its birth. Cases in Bar Ic. n. 8. See 
further as to the law of France, Fcelix, i. 79 ; Bar, 110, 364, n. 13. The 
view of Savigny is also adopted by Mittermaier, Gem. Deutsches Privatr 
§ 30, and Schafifner, § 98, and m the New Saxon code. Ab tothe decisions 
in note hb, see Bar, p. 365, n. 14. 
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D. The effect of an obligation, and in particular the extent 
of its effect, is always determined by the law of the place which 
is regarded as the seat of the obligation in general ; indeed, 
herein lies the chief significance of the local law of the obliga- 
tion. Precisely for this reason has this particular question 
given the least occasion for doubt and controversy. A few 
examples will suffice to illustrate it. 

By many local laws a seller has tlie right of resiling until 
delivery is completed, — a proposition which is unknown to the 
common law. Here the point on which the question turns is, 
whether such a law subsists at the place where the immoveable 
subject is situated, irrespective of the place where the contract 
was concluded, or the place of the action ; for the sale of an 
immoveable always implies a determinate place of fulfilment, 
which is also the seat of the obligation, and fixes its local 
law (§§ 370, 372). It is the same with a local law which 
establishes the tacit relocation of farms for a space of three 
years. This law, too, will be applied to all immoveables lying 
within its territory, for the reasons assigned in the previous 
case (cc). 

The amount of moratory interest depends by common law 
on the rate of interest from time to time, and therefore on 
actual usage. But if a legal rate is fixed for moratory interest, 
and if that be different at many places, then the law of the 
place w4iich is its seat will be applied to every obligation, and 
therefore, where there is a stipulated place of payment, the law 
of that place (dd). 

Tlie obligation may be connected with a tacit right of pledge 
(Hen), (general or special). Whether such a tacit contract is to 
be presumed, depends on the local law to which the obligation 
is subject. Whether the effect of right of pledge is to be 

(cc) Both cases are specified by Boullenois, t. 2, p. 452 foil. He de- 
cides the first case as has been done here, but finds the second unnecessarily 
doubtful. 

((Id) Voet, Panel, xxii. 1, § 11. In L. 1, pr, de usxir. (22, 1), it is said : 
* Ex more regionis, uhi contractum est.'' The ordinary case is contemplated, 
in which two inhabitants of the same town there make a contract ; there 
is no meution of a contract away from the domicile, or of a phice of pay- 
ment otherwise fixed. [See above, § 356, p. 74; § 374, p. 197, n. 1; PhilUniore, 
iv. 513, 519 ; Bar, § 71 ; Kent, Com. ii. 460 ; Cash v Kenmon, 11 Yes. 314 ; 
Ferguson v Fi/ffe^ 6 S. 1038, 2 Rob. A p. 267 ; Pyronon v M orison^ 1677, 
M. 4529, 3 Br. Sup. 205 ; Cooper v Waldegrave, 2 Beav. 282, Chitty on 
Bills 439.] 
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ascribed to it, can, on the other hand, be determined only by the 
law of the place where the thing is situated (§ 368)/ 

E. The position of obligations in bankruptcy (Concurs) re- 
quires special consideration, because the greatest diversities in 
this respect are found in different legislations. It is necessary, 
above all, clearly to understand the peculiar nature of bank- 
ruptcy. 

Bankruptcy presupposes a debtor unable to pay, and on tlie 
other hand several creditors, — a case, therefore, in which a com- 
plete execution of all judgments of debt pronounced, or that 
may yet be pronounced, is impossible, so that the object in view 
can only be to operate execution partially, as far as that is pos- 
sible. This is done by collecting together the means and estate 
of the debtor in existence at the present moment, converting 
them by sale into cash, and then dividing them according to 
some rule among the creditors. Thus bankruptcy appears to 
be in substance a mere process in execution as to a determinate 
mass of property, the function of the judge consisting in ad- 
justing the claims of the individual creditors to this mass. 
The bankruptcy has no influence on the ultimate fate of the 
claims ; so that every creditor who wholly or partially fails in 
it can still make his right effectual against the debtor, if the 
latter afterwards acquires new means.^ 

As the bankruptcy has in view an adjustment of the claims 
of a number of creditors, it is possible only at one place, 
namely, at the domicile of the debtor, so that the special forum 
of the obligation is here displaced by the general personal forum. 

The functions of the judge in bankruptcy (Concurs) con- 
sist of two distinct portions, — preparatory acts, and the division 
of tlie estate (competition. Concurs). 

Among the preparatory acts are the determination of the 
claims themselves (liquidation), then the formation and deter- 
mination of the estate in bankruptcy (common fund, Concurs- 
masse) by elimination of all portions not belonging to the estate 
of the debtor (Vindicanten, Separatisten),*' by collection of all 
portions really belonging to the estate, and by converting them 

* See Story, § 322 ; Westlake, §§ 220, 272. 

* I,e. in the common Roman law, founded on L. 1 C. qui bonis cedere 
possnint (7, 71). 

« See Dig, 1. 42, tit. 6. 

O 



L 



210 BANKRUPTCY. 

into cash by sale. In respect of the local law to be administered, 
the general principles already laid down as to real rights and 
obligations are here entirely applicable. As to what especially 
concerns the first point, the determination of claims, it is not 
left altogether to accident what creditors shall choose to appear, 
but all are called by public advertisement, with notification of 
a particular term for claiming. He who does not observe this 
term is foreclosed by decree, and thereby loses, not indeed his 
debt, but the claip to have it satisfied in this bankruptcy out of 
this common fund. The intimation binds even creditors who 
have already brought actions on their debts elsewhere, but have 
not yet brought them to an end ; so that the process of bank- 
niptcv absorbs the actions for debts elsewhere depending (ee). 

The bankruptcy or process of competition (Concurs) itself 
has for its object the determination of the claims (classification, 
marshalling, ranking) of the individual creditors to existing 
assets (die vorhandene Activmasse). As this adjustment belongs 
to the process in execution, which is merely a part of the law 
of procedure, no other local law can be applied to it than that 
in force at the place of the court of bankruptcy ; indirectly, 
therefore, the local law of the domicile of the debtor {ff)» 

The whole question might be settled with this simple rule, 
were it not that many claims, and those generally the most 
important, are of a mixed nature, compounded of an obligation 
and a real right — the right of hypothec. 

The matter will become clearer by being applied to the 
common law of bankruptcy founded on the rules of the latest 
Roman law, as it has been developed in the theory and practice 
of modern times. 

Tlie whole creditors are arranged in five classes : 1. ab- 
solutely privileged ; 2. privileged hypothecs ; 3. common hy- 
pothecs ; 4. personally privileged ; 5. all others (gg)» Among 
these five classes, the first, fourth, and fifth contain pure obli- 
gations, and are subject to the law in force at the place of the 
court of bankruptcy exclusively, without respect to the possibly 
different law of the place where the obligation has arisen or 

(ee) Wernher, Ohss. t. ii. p. 10, obs. 297 ; Leyser, Sp. 478, med. 8. 

iff) Leyser, 478, 10. 

(gg) The more minute exposition of this classification is beyond the 
present purpose ; cf. Miihlenbruch, i. § 17o ; Goschen, Vorlesungen, ii. 2, 
§ 424. [MatthseuB, de Auctiordhus^ 1. 1, cc. 19, 20.] 
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the place of its fulfilment. There remain, therefore, for closer 
examination only the second and third classes, comprising the 
creditors holding hypothecs. 

Every such creditor has in fact a composite right, of which 
the two constituents are quite different in their nature ; he is 
a true creditor, but he has at the same time a real right in 
security of his obligation. To make it clear how these dissimilar 
rights can be adjusted to the unity of the bankruptcy, it is 
necessary first to supplement this sketch by a glance at the 
formation (realization) of the bankrupt estate, leaving out of 
sight for the present the creditors holding hypothecs. 

The formation of the common fund by collection and sale 
of the various parts of the estate presents no difficulty, if the 
latter are all situated within the jurisdiction of the court of 
bankruptcy. On the other hand, the treatment of this matter 
is very much disputed when parts of the estate lie in other 
jurisdictions, or in a foreign country. I will examine first this 
last case, as the extreme one. Many make the following asser- 
tion : The foreign sovereign and his judge are not obliged to 
observe the orders of our court of bankruptcy ; nay, we find 
by experience that they commonly avoid doing so (M). There- 
fore, according to that opinion, there remains no other remedy 
than for our judge in bankruptcy to refuse to include in his 
judgment the property situated abroad, while the creditors can 
still sue the debtor in that foreign country ; so that, besides the 
first bankruptcy, a second, and even, where the property is very 
much scattered, a third or a fourth may be occasioned. 

I cannot accept as satisfactory the proposed remedy, nor 
even acknowledge the alleged difficulty in which it originates. 
As to the remedy, it assumes that an action on every debt can 
be brought wherever a debtor has property ; or, in other words, 
it assumes a universal forum rei sitw for personal actions. This 
is just what must be decidedly denied ; and therefore a plurality 
of bankruptcies in different countries is not admissible. How 
far something similar to this may take place in consequence of 
the existence of real securities, will be noticed immediately. 

(hh) Tt is admitted that this difficulty is much less in regard to tlmigs 
in another jurisdiction of the sarae country, since help may here be afforded 
partly by mere requisition, as between co-equal courts, or where there is a 
common superior tribunal, by an order to the other court, obtained from 
it by the court of the bankruptcy. 
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But the difficulty itself is less than is commonly supposed. 
When the curator of the estate, appointed by a court (u), sells 
the goods of the debtor under the superintendence of the judge 
in bankruptcy, he only performs one of the acts pertaining to 
the execution of a judgment, whether that judgment be already 
pronounced, or impending and still expected. Now it is a 
result of the community of law between different states which 
has long been progressing, that they mutually extend to each 
other equal legal remedies (§ 348). Among these is the execu- 
tion of a judgment pronounced in one state within every other 
state (§ 373, B), and consequently the assistance of the curator 
in the measures necessary for the sale of the effects situated 
abroad, and the realization of the common fund to be distributed. 
If this aid were denied to him, it would imply a complete re- 
fusal of justice, since it has just been remarked that in this 
foreign land no jurisdiction at all has been established against 
the debtor for personal actions. 

This view has long since been accepted as the correct one 
by many writers (kk). Others assert the opposite, not in con- 
sequence of a juridical principle, but only because foreign 
sovereigns refuse their co-operation (II). In English courts 
moveable things situated abroad are included in the bankruptcy 
at the domicile, while immoveables are not ; in most American 
courts neither the moveables nor the immoveables (mm).. 

There is certainly a peculiar complication and difficulty 
when the things situated abroad are subject to a right of pledge, 
and the consideration of this very common case has undoubtedly 
had an influence in producing the adverse opinion of many 
writers and courts, although the two questions are evidently 
quite different, and a separate treatment of them is more con- 
ducive to the success of the inquiry. 

(li) Tit. D. de curatore bonis dando (42, 7), esp. in L. 2, tit. cit. 

(kk) J. Voet, § 17, and Comm. ad Pand. xx. 4, § 12 (where he derives 
this rule juBt from the aforesaid comitas) ; Pufendorf, t. i. obs. 217 (with 
a limitation in the case of hypothecs, of which we shall speak directly) ; 
Dabelow, Lelire vom Concurse^ pp. 746-765 (who only weakens his correct 
exposition by remarking at the close, that the practice is contrary to it, 
and that, therefore, a plurality of bankruptcies is necessary). 

(//) Struben, Bedenken, i. 118, v. 27. 

(mm) Story, § 403 foil. He himself prefers the English practice to the 
American. That he means to speak only of moveable things, appears from 
his treating of this whole question in^ch. ix. ' Personal Property \ (beweg- 
liches Vermogen). 
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This last case is distinguished from the preceding, in which 
the things situated abroad are supposed to be unhypothecated, 
chiefly by the fact that the creditor in right of the hypothec 
can bring his action in the forum rei sitoe. If, then, the actio 
hypot/iecaria is brought agamst another hypothecary creditor 
who possesses the thing, or simultaneously by two such credi- 
tors against a third possessor, the judge has to determine as to 
their priority by the same principles as in bankruptcy (nn) ; 
and this rule is appHcable whether the things hypothecated are 
in the same country or not. Yet it would be quite wrong to 
regard this proceeding as a separate bankruptcy, for the forms 
of bankruptcy do not occur in it at all. There is, however, 
nothing to hinder the foreign effects hypothecated from being 
included in the bankruptcy at the domicile of the debtor, if 
only care be taken that every one who has a right of pledge 
over such a thing situated abroad, shall receive the same pre- 
ference over the price of this thing which belongs to him by 
the law of the place where the thing is at the time of the sale ; 
for the lex rei sitce determines as to this preference (§ 368). 

It may sometimes be diflicult to attain this end : it is not im- 
possible ; and it will especially conduce to make it easier, if a 
special fund be made of the price of the various things situated 
abroad. When this is done by the same judge, the adjustment 
of the claims is more ceftainly attained than it could be by 
constituting several bankruptcies in different courts (oo). 

The possibility of this method is most clearly evident, from 
the circumstance that it has been actually established by a con- 
siderable number of public treaties entered into by the Prussian 
government with neighbouring states. The Prussian law of 
bankruptcy is the basis of these treaties. By this law there is 
always only one bankruptcy, and that at the domicile of the 
common debtor. The judge in bankruptcy procures, by requi- 
sition, the co-operation of the Prussian courts, in whose terri 

(nn) L. 12 pr. § 7, qui pot. (20, 4) ; cf. P. Voet, § 10, C, un. § 6. 
The latest Prussian legislation permits every creditor holding a pledge or 
hypothec, even where no relation to a foreign country is in question, to sue 
directly for his satisfaction out of the thing, without involving himself in 
the bankruptcy. Oesetzsammlung^ 1842, p. 4. 

(oo) Pufendorf (note kk) considers the establishment of priority in a 
foreign court so difficult that he prefers to open a special bankruptcy at 
the place where the thing is situated, as soon as the creditors having hypo- 
thecs demand this. 



214 BANKRUPTCY. 

torj parts of the estate are situated. If parts of the estate are 
abroad, then the judge has to inquire whether there are public 
treaties. If there are none, he must propose to the foreign 
judge to co-operate in the bankruptcy in Prussia, in the same 
way as has already been indicated in regard to Prussian courts. 
If this fails, the curator has to watch the interest of the creditors 
in this country in the special bankruptcy abroad (/>/>). All 
treaties concluded subsequently to this law rest on the prin- 
ciple that only one bankruptcy is to take place, and that as a 
rule at the domicile of the debtor. The goods of the common 
debtor situated in the other state must be sold, and the pro- 
ceeds handed over to the court of bankruptcy. In this all the 
creditors must appear. The marshalling (ranking) of the 
creditors is determined, for the purely personal claims, accord- 
ing to the law of the forum ; for all real rights, according to 
the laws of tlie place wliere the thing is situated {qq)» There is 
a difference only in this respect, that by the modern treaties 
(since 1839), real rights in things situated out of the country 
of the bankruptcy can be insisted in also at Uie place where 
the thing is situated, before its surrender to the judge of the 
bankruptcy. If this is done by hypothecary creditors, the 
things hypothecated are to be sold there, the money paid to 
the creditors, and only the surplus, if any, is to be paid in to 
the court of bankruptcy. • 

What is here settled by treaties must not be regarded as a 
new and arbitrary invention ; it is merely the expression of the 
community of law that is ever increasing in our time (§ 348). 
Hence there is no doubt that the same principle might be 
established elsewhere also in public treaties, and might even be 
made effective without such treaties, by the concurrence of the 
courts of different states, with the express or tacit sanction of 
their governments. 

The contents of these treaties are not only directly of im- 
portance for the relation between Prussia and the states that 
are parties to them, but also indirectly as the basis of a kindly 
intercourse with other foreign states, as was just remarked. 

{pp) AUg, Germ. Ordnung, i 50, §§ 25-32, 647-671. 

(97) Treaty with Weimar, 1824, arte. 18-22 ; then to the same effect 
with Altenburg, Koburg-Grotba, Reuas. Gera ; afterwards with the kingdom 
of Saxony, 1839, arts. 19-21 ; and in similar terms with Rudolstadt, Bern- 
burg, Brunswick. (See above, § 348, p. 30.) 
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Rather these treaties, as they indicate the spirit of our legisla- 
tion, supply an answer to a question of law as to the internal 
relation of the various parts of our country. If a bankruptcy 
takes place in Berlin, but the estate of the debtor includes 
lands and moveables which are situated in Western Pomerania 
(Neuvorpommern), where the Roman law prevails, and are 
there hypothecated by simple contract, the question arises how 
the value of these things stands with respect to that bank- 
ruptcy. If the judges of that district were under the Prussian 
judiciary system, they must deliver up to the Berlin judge in 
bankruptcy the value of these things (or the moveable things 
themselves) (rr) ; and he would distribute the proceeds accord- 
ing to the Prussian classification. Thus those creditors would 
sustain a serious loss, since their obligations have no claim to 
be either in the second or the third class of the Prussian system 
of marshalling. But these judges are not bound by the laws 
referred to, and the debts and hypothecs are to be dealt with 
just as if they belonged to a foreign country, and to one whose 
authorities are ready to give mutual support to ours on equitable 
principles. This leads to the application of the principles of 
the treaties above cited. According to these, the courts of 
Western Pomerania would have to sell the parts of the bank- 
rupt estate lying within their territory, and hand over the 
price to the judge in bankruptcy at Berlin. The creditors, 
however, who had hypothecs over those things, would be able 
to obtain in the court at Berlin, so far as the price goes, the 
same priority that would have been awarded to them if the 
bankruptcy had taken place in Pomerania.^ 

Note A, p. 196. (Contracts of Insurance.) 

It was held that a contract of insurance on the life of a domiciled 
Scotchman with an English company was an English contract, in re- 

(rr) AUg. Ger. Ordnung, i. 50, § 648 ; Law of 28 Dec. 1840, § 2 (OeseU- 
sammlung, 1841, p. 4). 

^ The concursus or bankruptcy spoken of in the foregoing pages differs 
so materially from the more fully developed bankruptcy of Great Britain 
and America, that the principles laid down are, with some exceptions, appli- 
cable only by a distant analogy. No attempt has been made to show the 
bearing of tncm on our law, to do which would carry us far beyond the 
bounds of our undertaking. See Bar, §§ 78, 128; Story, §§ 323 sqq., 
338 sqq., 403 sqq., 423, 433 ; Westlake, §§ 263 sqq., 277 sqq. ; Bell's Com. 
ii. 680 sqq. (p. 1294 ed. Shaw) ; 24 and 25 Vict. c. 134 ; 31 and 32 Vict, 
c 104 ; 19 and 20 Vict. c. 79 ; 23 and 24 Vict, c 33, etc. 
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spect that, though it was made through the company's agents at Edin- 
burgh, the agents had no power to bmd the company, the proposals for 
insurance and the policy in the English form being merely transmitted 
through them, and the insurance or continued undertaking of the lisk 
being in England. The interpretation of the contract and liability of 
the insurers (especially as to interest) are therefore governed by the law 
of England. Far ken v Royal Eaxhange Assurance Co,, 13 Jan. 1846, 
8 D. 365. Where the agents had authority to bind the company by 
entering into contracts without reference to the head-office, the con- 
tract was held to be made at the place where the agency was estab- 
lished. Brebner v St. Patrick As, Co., 14 Nov. 1829, 8 S. 51 ; Mills 
\ Albion Ins. Co., 5 S. 930, 6 S. 409, 3 W. and S. 218, 1 Dow and 
CL 342. (Cf. as to jurisdiction, Douglas Heron and Co. v Palmer, 
1777, 5 B. S. 449, Hailes 748; Haldane v York Bgs. Co., 1724, 
M.^4818 ; Bishop v Mersey and Clyde Co., 19 Feb. 1830, 8 S. 558.) 
Cases occur as to the insurer's liability to make good contributions of 
the insured, under a law of general average differing from that of the 
country where the insuraiice was eflFected. The law is thus stated by 
Lord Ellenborough in the leading case of Power v Whitmore, 1 AI. 
and S. 141, 150: *This contract must be governed, in point of con- 
struction, by the law of England where it was framed, couched as it 
is in the terms of an instnunent in general and familiar use, and of 
known meaning in England ; unless the parties are to be understood 
as having contracted on the footing of some other known general 
usage amongst merchants relative to the same subject, and shown to 
have obtained in the country where, by the terms of the contract, the 
adventure is made to determine.' This has been imderstood by West- 
lake, § 209, as overruling previous cas^ in wliich the law of the place 
of destination was held to govern. But the following sentences clearly 
show that the application of the English law in this case was rested 
on the fact, that there was no allegation or sufficient evidence of *■ a 
known and invariable usage amongst merchants at Lisbon, the port 
of discharge.' Hence * the underwriters have a right to insist that 
the general average to which their claim is confined is general average 
as it is understood in England, no other distinct and difierent sense 
and use of that term being proved in evidence to obtain, in point of 
fact,' at the port of discharge. See per L. Tenterden, C. J., in Sim- 
monds and Loder v White, 2 B. and C. 805, 810 ; Shee's Abbott On 
Shipping, pp. 554-556 ; Shee's Marshall On Insurance, 435 ; Voigt, 
cit, ap. Bar, p. 260, n. 5 ; American cases cited by Westlake, p. 196. 
For another case of conflict in regard to contracts of insurance, see 
Story, § 327, b, — * Si des etrangers ont contract^ entre eux dans les 
pays etrangers des assurances payable en France, on se dirigera pour 
la decision du fonds par les loix du lieu du contrat. Deux Anglois 
plaidant en France, . . . il fut jug^ par le Parlement de Paris, que 
Tordonnance n'avait point lieu d'autant qu' elle va ad litis decisionem. 
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Si en pays etrangers un Fran9ais contracte des assurances ayec d'autres 
Franqais, sans qu' aucun etranger y soit int^ress^, on le jugera en 
France suivant Tordonnance de la marine ; car la loi de lenr prince 
les suit partont. Si en pays etranger un Fran9ais contracte des 
assurances avec un etranger les juges de France connaitront de la 
matiere, a moins que quelque traite ne s'y oppose. Jc crois que dans 
ce cas, on doit suivre les loix du lieu du contrat, afin que Tetranger 
qui ignore nos usages ne soit pas tromp^. II en seroit de m^me du 
cas oil un Fran^ais feroit faire pour son compte des assurances dans 
I'etranger.' — ^Emerigon, Tr. d. Assur, L 4, 8, § 2. On this, Bar, p. 260, 
n. 5, observes : * But these rules will not apply universally. When 
one carries on the business of insuring at a particular place, as is 
generally the case, the lex loci contractus will apply without respect 
to the domicile of the insured. When, on the contrary, two subjects 
of the same country casually enter into a contract of insurance abroad, 
the first of Emerigon's rules will apply.' In Cook v Greenock Ins. Co,j 
18 July 1843, 5 D. 1379, the verdict of a jury, in an action against 
Scotch insurers at the instance of foreign owners, was set aside on the 
ground that the jury had given weight to the usage or understanding 
as to seaworthiness at the domicile of the owners, which was different 
from that at the place of the insurers' business. But it does not 
appear that in that case the doctrine above stated was fully adopted, 
some of the judges seeming to construe the contract by the general 
usage of trade, and others by the usage of the place of contract. 
Lord Mackenzie's remarks are worthy of attention : ' I am not satis- 
fied that the custom and understanding, either of the place of the 
contract of insurance, or of the building and usual resort of the ship, 
or residence of the owners, can be exclusively and absolutely and 
decisively looked to. Put this case : An insurance is effected in 
Glasgow by the owners, who write from Nova Scotia to that effect, 
on a ship built and belonging to a port iri Nova Scotia, and on a 
voyage from that port to Glasgow. I think it would be a strong thing 
indeed to hold, that the understanding of seaworthiness in Nova 
Scotia was, in such a case, to be disregarded, and that in Glasgow to 
be taken as conclusive. On the other hand, if a Nova Scotia owner 
builds a ship there, and sends her to Glasgow to trade between that 
port and Liverpool, and insures her by her agent in Glasgow on a 
voyage between these places and back, I think it w^ould be strange 
to look solely to the nature of seaworthiness in Nova Scotia. I do 
not see that either can be taken absolutely, or generally and absolutely 
conclusive. And such being my view, I think, in this case, the 
mutual custom and understanding was that of Greenock and Britain, 
not Nova Scotia. The ship was put into the Glasgow trade with the 
Ilavannah, and insured by a branch agent in Greenock ; so, without 
notice of any kind that she was a Nova Scotia ship, or that the case 
differed at all from ordinary insurances on ships in that trade, I think 
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it was natural and reasonable in the underwriters to conceive that she 
was to be seaworthy like other ships in that trade, and that these 
underwriters were not bound to look at all to Nova Scotia, but the 
understanding of Greenock and of Britain.' 

Note B, p. 201. (Laws of Prescription.) 

Some find an additional reason for applying the lex loci in the 
alleged coercitive nature of laws of limitation, which are enacted ut 
sit finis litium, or rather minuendarum litium causa. See Oppenheim, 
Syst, des Volkerr, p. 378 (Frankf. 1845). Bar, p. 283, cites two 
judgments at Celle proceeding on this view. Compare Blackst. iiL 
807 : * The use of these statutes of limitation is to preserve the peace 
of the kingdom.' The laws of England, Scotland, and America agree 
in regarding statutes of limitation of actions (that is, statutes which 
operate on obligations by limiting the action or the mode of proof, 
but which do not profess to extinguish the obligation) as belonging 
to the rules of procedure, as relating to the remedy. Lipmann v Don, 
14 S. 241,— revd. in H. of L., 2 S. and M. 682, 5 CI. and Fin. 1 ; 1 
Ross L. C. Com. 847, where the cases are reviewed. Bank of U. S, 
V Donally, 8 Pet. 361, 11 Curt. 127; M'Elmoyle v Cohen, 1839, 13 
Pet. 312, 13 Curt. 169; Story, §§ 558, 582, a; Tovmsend v Jenison, 
1849, 9 How. 407, 18 Curt. 200. Mr. Westlake, § 250-252, adopts 
the view of the text, holding that Lipmann v Don, as being a Scotch 
case, does not fix the law of England ; and that the cases of British 
Linen Co, v Drummond, 10 B. and C. 903, 1 Ross L. C. Com. 841, 
and Huber v Steiner, 2 Scott 304, 2 Bingh. N. C. 202, were decided 
on partial and erroneous views of the muthorities. He says that Lord 
Brougham's reasoning in Lipmann v Don * rests on two fallacies. 
First, " the argument Uiat the limitation is of the nature of the con- 
tract supposes that the parties look only to the breach of the agree- 
ment. Nothing is more contrary to good faith than such a supposi- 
tion." But this is to confound the interpretation of the contract with 
the operation on it of the lex loci contractus . . .' * Secondly, " it is 
said that, by the law of Scotland," the lex fori, which it was proposed 
to apply as governing the remedy, " not the remedy alone is taken 
away, but the debt itself is extinguished ... I do not read the statute 
in that manner .... The debt is still supposed to be existing and 
owing." There is, however, little or no meaning in saying that a 
debt subsists which cannot be recovered .... A right is only a 
faculty of putting the law in force. There is nothing, therefore, at 
bottom in any statute of limitation but an essential modification of 
the rights created by the jurisprudence in which it exists, and which 
is, therefore, incapable of a just application to rights created by the 
jurisprudence of another country.' 

Bar, p. 283, argues against the application of the lex fori to that 
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which is not a right merely incident to a process (ein nur processua- 
lisches Recht) : * The effect of that is limited to a particular process, 
and its existence depends on the raising of the action (cf. svpra, 
note o). As a natural obligation from its origin gives birth to no 
action, but is an imperfect obligation, for reasons entirely unconnected 
with procedure, neither is it for such reasons that an obligation, at 
first perfectly valid, is reduced to a merely natural one by the lapse 
of time.' Tliis author rejects the principle of the text, and mmkes 
the law of the debtor's domicile regulate the prescription, because 
the end of statutes of limitation is the protection of the debtor against 
doubtful or groundless claims. He is supported by the authority of 
Merlin, Repert. Frescr, i. 3, 7 ; Pardessus, No. 1495 ; J. Voet, ad 
Fand. 44, 3, 12 ; P. Voet, 10, § 2 ; Boullenois, i. 365 ; Pbhl, Wechsel- 
reclit, p. 655 ; Thol. Deutsches Privatr. § 85 ; besides judgments at 
Berlin and Paris, which he cites (p. 288, n. 12). He also claims the 
English and American writers as supporting his view, because, the 
domicile of the debtor being the place where by the common law 
the action is brought, their rule of the lex fori really is the same in 
the result. This, however, is not so, as in the case where a foreigner 
transiently in Scotland, or against whom jurisdiction is founded in 
Scotland by the possession of property there, is sued in that country. 
Since the rule of the lex fori was established in Don v Lipmann, the 
decision here would be the same as if the defender were a domiciled 
Scotchman. Before that decision the Scotch courts repeatedly ad- 
mitted the foreign prescription in such cases ; e.g. Delvalle v Crs, of 
York Buildings Co., M. 4525, Hailes 926 ; Ivory's Ersk. p. 788, 3 
Pat App. 98 ; Cheswell v York Buildings Co., Bell's 8vo Ca. 364, 
M. 4528 ; Fraser's Trs. v ^aser, 9 S. 174 ; Richardson v Lady 
Haddington, 20 F. C. 302, 2 S. Ap. 406, etc. The Scottish courts, 
since the middle of last century, decidedly preferred the prescription 
of the debtor's domicile, although before that they had not based 
their decisions on any clear principles, following sometimes the limi- 
tation of the lex loci contractus, and sometimes that of the forum. 
But they looked, not to the debtor s domicile at the time of the action, 
but rather to his domicile during the whole currency of the term of 
limitation. I'hey regarded the limitation as a penalty, or at least, a 
result of the creditor's negligence, which can be established only 
by his failing to sue in the debtor's domicile, Avhich is his principal 
forum (for ' the forum arising from the situation of his effects is 
merely accidental' — Per LfOrd J. C. Macqueen in CheswelL, supra). 
In this way they made the endurance of the obligation depend on the 
laws of the place where there was a valentia agendi against the debtor. 
Unless the debtor resided long enough in one place for the limitation 
of that country to operate on his debt, the Scotch courts seemed to 
hold that no prescription was applicable. See Cheswell, supra ; Boog 
V Watt's Crs., M. App. Prescr. 5 ; M'Dowall v M'Lurg, M. App. 
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Prescr. 6 ; Anderson and Child v Woodj Hume 467, etc. ; Watson v 
Benton, infra. There was thus, indeed, always regard to the forum, 
not to that in which the action was accidentally brought, but to the 
debtor's natural and permanent forum. On this principle, and not 
on the ground that prescription pertains to the remedy, the cases 
were decided, in which the Scotch courts sustained the Scotch limi- 
tations, or refused eflFect to that of the locus contractus ; e.g, Renton v 
BaUlie, 1755, M. 4516, 11,124 ; Macneil y Macneil, M. 4518 ; Eandal 

V Innes, 1771, M. 4520, 5 B. S. 541, Hailes 225 ; Thomson v Duncan, 
1808, Hume 466 ; Hoss and Ogilvy v Ross' Trs., 1811, Hume 473; 
Campbell v Stein, 23 Nov. 1813, 17 F. C. 456, aff. 6 Dow 116 ; 
Banner v Gibson, 9 S. 61 ; Gibson v Stewart, 9 S. 525. The fullest 
and best view of the former Scotch law on this subject is in Tait On 
Evidence, 3d ed. pp. 460-465. The case of Lipmann v Don, how- 
ever, although it proceeded on an inaccurate view of the cases (only 
two out of many previous cases being clear applications of the lex 
fori: Hay v E, Linlithgow, 1708, M. 4504 ; Robertson v M, Annan- 
dale, ] 740, 1 Pat. 293), rendered it imperative to apply the lex fori 
without respect to the domicile of the debtor, except in so far as this 
may fix the place where the action is brought. (Opin. in Farrar v 
Leiih Banking Co., 1839, 1 D. 936, in which, though subsequent to 
Don V Lipmann, a strong bias was visible in favour of the real Scottish 
rule of the lex domicilii debitoris, and indeed a doubt whether, not- 
withstanding the strong views expressed by Lord Brougham in the 
latter case, it really decided more than that the domicile of the debtor 
during the course of the prescription should rule. Opin. in Robertson 

V Burdekin, 1843, 6 D. 25, 26, 37, 38; 1 Ross L. C. 812. Opin. 
in Mackenzie v Hall, 1854, 17 D. 16*^ Dickson On Evid. § 528.) 
It has been accepted as an authority in England, and, notwithstanding 
Mr. Westlake's objections, must be taken, along with previous cases, 
as fixing the law of that country. British Linen Co. v Drummond, 
and Huber v Steiner, supra ; Ruchnaboye v Mottichund, 8 Moore P. C. 
4, 5 Moore I. A. C. 234. 

It has been said, though not expressly decided, that where the 
effect of a statute of limitation is not to bar the remedy, but by the 
lapse of a certain time to extinguish the obligation, and make it 
absolutely void, then, ' if the parties are resident Avithin the jurisdic- 
tion (of the lex loci contractus) during all that period, so that it has 
actually operated upon the case,' this prescription will be ranked 
among the decisoria litis, and have effect given to it by a foreign 
court. Huber Y Steiner, supra; Don\ Lipmann, 2 S. and M. 699, 5 
CL and F. 16, 17; Story, § 583; Burge, iii. 883; Kent, Co7n. ii. 
462. The words quoted affix a condition which seems * not quite 
reasonable,' as is well argued by Mr. Smith, Leading Cases, i. 642. 
The law of the loctis contractus imports into the contract, ex hypothesis 
a stipulation, that it shall be void if not enforced within a certain 
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time ; and (unless indeed the law makes that a condition of the avoid- 
ance of the contract) it is difficult to see how the residence of the 
parties in one country or the other should affect this more than any 
other question relating to the nature of the contract. Cf. Westlake, 
§ 252 ; and Phillimore, iv. 573. Besides, the qualification implies 
that, without this residence, limitations which avoid the right would 
be differently treated ; so that it would depend on a subsequent event 
whether they go ad decisionem or ad ordinationem litis. Why, then, 
should not limitations which merely take away the action not have 
such effect where the same residence has taken place ? Is a debt, 
which is no longer actionable in the place of the contract where the 
parties have lived during the time of the prescription there existing, 
to revive, if the debtor removes to a place of longer prescription, or 
if he acquires property in such a country ? Parsons (Contr. ii. 102) 
holds that it does, because * the whole question of limitation or pre- 
scription is one of process and remedy, not of right and obligation.* 
A better doctrine is thus stated by L. Pres. Campbell in Watson v 
Renton, Bell's 8vo Ca. 108: *As to the case of prescription, it comes 
more closely to the present question ; but it is to be determined by 
distinctions. If the parties are both Englishmen, and have continued 
resident in England during the term of the English statutory limita- 
tions, they will in vain sue one another in Scotland after that term. 
The court may say they are not bound by the act of prescription in 
England ; but if they should decide against it, they would do injustice, 
and this not so much vi siatuii, from the mere force of an English 
statute, as from the implied agreement and conduct of parties ; for 
having once submitted to aa extinction of the debt by the law of 
their own country, the clainj cannot justly be revived elsewhere. 
But if the debtor takes up his abode in this country before the term 
of the English limitations, the Scots law of prescription will thence- 
forward attach upon him, and not the English law.' — M. 4582. The 
truth is, that the doctrine of the English lawyers is founded on mere 
verbal distinctions occurring in their own statutes, and nearly parallel 
with the celebrated contrast of Bartolus between * bona decedentis 
veniant in primogenitum ' (real statute) and * primogenitus succedat ' 
(personal statute). 

It seems to be a further over-refinement to distinguish, as one 
able writer does, between prescriptions ' which extinguish the obli- 
gation by an ex post facto operation,' to which alone he holds the 
doctrine last mentioned to apply ; and * those which enter into the 
obligation at its outset as implied conditions limiting its endurance.' 
— Dickson, Evid. §§ 525, 532-537. The Scotch case which he cites 
as an instance of the latter, appears to be decided upon grounds 
which equally apply to the former class, namely, that the limitation 
in question (that of cautionary obligations) * affecting the contract 
itself with regard to endurance, which is one of its essentials,' was 
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inapplicable to a foreign bond. Alexander v Badenach, 1843, 6 D. 
823. It was decided in Richardson v Lady Haddington^ 2 S. Ap. 
406, that residence in a country which is not the locus contractus for 
the whole terra of a prescription of that country extinguishing the 
debt, will not make the debt null or bar action in the locus contractus 
(which was here the original domicile of the debtor). 

Another instance of the difficulties into whicli the advocates of 
the lex fori are led, is afforded by Weber's * illogical exception,' men- 
tioned in the author's note, and which is adopted by Ersk. iii. 7, 48. 
Schaffner (p. Ill, n. 1) remarks that this leads to the following 
dilemma : * Either a prescription begins not at all, or it begins a 
tempore actuAiis natce. But this last moment is quite independent of 
the change of domicile or the possibility of another jurisdiction.' 
See Bulger v Roche^ 11 Pick. 36 ; Story, § 582. But the exception 
must be admitted in some form wherever the kx fori or the law of 
the debtor's present domicile is held to govern. Bar (p. 290), who 
adopts the latter as the true theory, says that, if half of the term fixed 
in the former domicile has elapsed, the same proportion of the shorter 
prescription of the new domicile should be held to have passed. 
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Sect. XXXII.— (§ 375.) 

IV. SUCCESSION. 

We have now to inquire, in r^prd to rights of succession, 
as has already been done for other legal institutions, to what 
local law they naturally belong, and therefore where they have 
their proper seat (§ 360). In order to ascertain this, we must 
revert to the nature of succession as before indicated (vol. i. 
§ 57). It consists in the passing of an estate, at the death of 
its owner, to other persons. This implies an artificial exten- 
sion of a man's power, and therefore of his will, beyond the 
limits of his life, which continuing will may either be an 
expressed intention (in the testament), or a tacit one (in in- 
testate succession) (a). This relation is entirely and imme- 
diately connected with the person of the deceased, just in tlie 
same way as was before observed of capacity for rights (§ 3(52), 
and as will hereafter be shown in regard to tlie family. If this 

(a) This second kind of continuing will stands also in connection with 
the continuation of the individuality of the man by relationship. See 
above, vol. i. § 53. 
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view of the matter be correct, it must be asserted that succes- 
sion in general is regulated by the law of the domicile which 
the deceased had at the time of his death (6). In order to 
connect this assertion with the technical terms before explained, 
we must say that laws as to succession are personal statutesy 
since they have for their object principaliter the person, and 
only indirectly things (§ 361). 

The correctness of this view is further confirmed by the 
following considerations. If we did not regard the domicile of 
the deceased as fixing the local law, there would be no other 
place with which we could connect the right of succession, 
except the place where the property left, the inheritance or 
succession, is situated ; so that then the lex rei sitm must deter- 
mine. Where, then, is this place I The estate as a whole is 
an ideal object of perfectly indefinite contents (c), possibly con- 
sisting of property and other rights in particular things, of 
obligations and debts, which last constituents at least have a 
quite invisible existence. This estate, therefore, is everywhere 
and nowhere, so that a locus rei sitce cannot be discovered for 
it at all. It would be a very arbitrary expedient to adopt the 
place where the greater part of the succession is situated, both 
because this notion is fluctuating and uncertain, and because 
the lesser part has just as much claim to be considered as the 
greater. But if we give this up, it only remains to fix the place 
of succession wherever any single thing belonging to the estate 
is to be found. This, however, would lead, where the estate is 
extensive and widely scattered, to the assumption of many in- 
dependent successions, subject possibly to quite different laws ; 
and which after all would include only one portion of the 
succession (real rights), leaving the other part (obligations) 
altogether untouched. It is plain that this course would be 
entirely arbitrary and without principle, nay, would end in an 
empty show without any truth. Yet it has found many fol- 
lowers, of whom we shall have to speak immediately. 

The foundation of the Roman law of succession is the 

(/>) Sec above, § 359. By the Roman law, the law of the origo was 
decisive in the first instance (§ Ji57). On the death of a vagabond, who 
had no domicile, the law of his origin determines ; and if this too cannot 
be ascertained, the law of his last residence, i.e. of the place where he 
died (§ 359). 

(c) See above, vol. i. § 56. 
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fuecessio per universitatemy which mast be assamed in every 
saccession, and beside which all other legal relations take up 
a secondary position. This, however, is merely the juridical 
form into which the substance of succession, as above explained, 
is brought ; and from this point of view we must still maintain 
that, according to the Roman law, the doctrine here asserted as 
to the seat of the succession appears to be subject to no doubt. 
But the view of many modern writers is altogether to be re- 
jected, according to which universal succession is alleged to be 
a legal institution peculiar to the Romans, in contrast to other 
(Germanic) legislations, which, it is said, know nothing of it. 
The truth rather is, that in the positive law of many states the 
law of succession has remained at a lower degree of develop- 
ment, while it received among the Romans from a very early 
period, in consequence of a happy tact, the treatment alone 
suited to its peculiar nature, towards which, moreover, every 
positive law which differs from the Roman is incessantly striv- 
ing (d). It would also be incorrect to view this difference as 
a merely theoretical one, as to the value or worthlessness of 
which we may think in one way or another. On the contrary, 
the practical wants of modem times find their full satisfaction 
only in the perfected universal succession; since obligations 
are obtaining an ever increasincf importance in the enormous 
multiplication of patrimonial relations. 



Sect. XXXIII.— (§ 376.) 

IV. SUCCESSION. 
(continuation.) 

I now proceed to state the most important varieties of 
opinion as to the laws applicable to succession, as they have 
been gradually developed among writers, and consequently in 
the practice of different countries and times. These opinions 
may be referred to three principal classes. 

(d) See above, vol. L § 57, pp. 382, 383. [Bar, § 107, criticises this 
eection.] 
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One is that above described, according to which the succes- 
sion generally is governed by the law of the place at which the 
deceased had his domicile at the time of his death. It holds 
positive laws as to succession to be personal statutes. 

Another, which has already been indicated, is just the op- 
posite of the foregoing, and is to this effect, that succession is 
regulated according to the place where the things belonging to 
the inheritance are situated. This opinion involves the possi- 
bility that the different parts of the succession may be dealt 
with according to different laws. It also leaves the obligations 
and debts that may be included in the estate in an extremely 
indefinite condition, with the natural reservation, that the prac- 
tical necessity of each particular case may be met by any con- 
venient device. 

The last opinion stands between the two above mentioned. 
It adopts the lex rei sitce as to immoveable property, and for 
all other effects (moveable property and obligations) the law 
of the domicile of the deceased. This opinion is partly free 
from the practical weakness of the preceding one, since it 
enables us to know definitely who shall obtain the obligations ; 
but only partly, because the debts in every case must attach to 
the whole estate, even to immoveables in foreign countries, so that 
the debts are perhaps to be borne by very different persons (a). 
In accordance with the technical language above explained, this 
opinion may be briefly described as holding the laws regarding' 
succession to be real statutes (§ 361) (6). 

I shall now discuss these three opinions separately in the 
order of their origin and prevalence. 

A. The oldest opinion is that according to which succession 
to all things, moveable and immoveable, is subject entirely to 
the law of the country in which they are situated (c). This 
opinion is a particular application of the strict law of terri- 
toriality (§ 348). 

(a) This serious difficulty in carrying out the principle is not over- 
looked by writers, and plans are proposed to remedy it, which for the most 
part seem arbitrary and insufficient. Comp. Hert, § 29. This, however, 
is but a proof of the essential falsehood of the whole system. The same 
objection applies to the previous opinion also, but in a far higher degree. 

(h) This term would suit the previous opinion in a still higher degree, 
if it were not usual to limit the expression, real statutes, to immoveables. 

(c) Writers in favour of this opinion are cited in great numbers by 
Wachter, I 275, 276 ; u. 192. 
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By the oldest and rudest form of it, no part of a succession 
(moveable or immoveable) situated in the country, ever fell to 
foreign heirs, but devolved in their stead to the sovereign (or 
immediate feudal lord — Vogteiherr) (d). The milder form 
merely subjects these parts of the succession unconditionally to 
the laws of the country, without respect to the domicile of the 
deceased, but also without distinguishing between national and 
foreign heirs. 

The reasons against this doctrine have already been men- 
tioned. I will now add the following practical observation : — 
If this principle were universally admitted and carried out, 
every provident head of a family who has any property abroad, 
must seek for some protection against unwished-for heirs, as 
well as against inevitable confusion in respect to debts and 
obligations. He could find security against the oppression of 
this principle only by the timely alienation of all his outlying 
property, or by bringing his moveables into the country of his 
domicile. In this natural desire and endeavour, we find an 
unmistakeable evidence of the gratuitous hardship arising out 
of the principle. 

B. The intermediate opinion is closely connected with the 
preceding, only restricting it to the immoveable property be- 
longing to the inheritance; it leaves the moveable property 
under the law of the domicile of the deceased, even if it should 
happen to be abroad. All the reasons urged against the pre- 
vious opinion are valid against this, only in a less measure, 
because it differs from the correct one in a less extensive sphere. 

This opinion has prevailed chiefly since the sixteenth cen- 
tury (e). In Germany it has been more and more displaced 
since the eighteenth century. On the contrary, it has survived 
till our own time in England and America (/), as well as in 
France (g). It stands in connection with the general dis- 
tinction, which is firmly maintained in the practice of these 
countries, between moveable and immoveable estate (§ 360, 
No. 3). 

(^d) * Droit d'aubaine.' Comp. Eichhom, Deutsches Recht^ § 75. 

(e) A great number of writers are cited in Wiichter, ii. pp. 188-192 ; 
Foelix, pp. 72-85 [ed. Demangeat, i. Ill, 128J. 

(/) Story, chaps, xi. xii. 

Ig) Foelix (note e), Vinnius, Sel. Quxst. ii. 19, says the same as 
Holland, as was natural in his time. 



SUCCESSION. 227 

C. The opinion wliicli I maintain, namely that the domicile 
universally determines, has, since the eighteenth century, gained 
constantly increasing recognition, especially in Germany, after 
it was first adopted by preference for intestate succession (A). 
It is defended not only by Romanists (as one might perhaps 
expect in reference to universal succession), but also, with a just 
feeling of what is practically expedient and necessary, by Ger- 
man ists (i) ; the practice, also, of the superior courts has de- 
cided in favour of it (i). The fundamental reason of this 
opinion lies in the general character of succession as before 
explained, and this reason is applicable just as much to testa- 
ments as to intestate succession. In intestate succession, how- 
ever, the following consideration also comes into view : — It rests 
chiefly on the presumptive, and therefore tacit, intention of the 
deceased ; not that such an intention can be asserted as a certain 
fact for this particular person with regard to his individual 
relations, but that every positive law establishes a general 
presumption in accordance with what appears to be the nature 
of the family relations. It is quite natural that such a pre- 
sumption should take different shapes in different legislations. 
On the other hand, it would be quite unnatural, in a single 
given case of succession, to suppose that the deceased has had 
a different intention for the different parts of his estate, and 
thus to assume that he wishes one person to be heir to his 
house, and another to his landed estate or his money, if he has 
not expressly declared himself on the subject (by testament). 

With regard to the intermediate opinion explained under 
B, which distinguishes between moveable and immoveable 
estate, two views have been suggested, of which the more 

(h) A great number of writers are cited by Wachter, ii. 192-198, and 
Schaffner, § 130. The following deserve to be mentioned : — Pufendorf, 
i. Obs. 28 ; GlUck, Intestaterh/ohfe, § 42 ; Martin, Rechts(;u(achten der 
Heidelberger FakuMt, vol. i. pp. 175-186. Wachter, who avows himself of 
this opinion, defends it (ii. 198, 199, 363) quite correctly, in the following 
way : — The state, in itfl laws as to succession, does not seek to regulate the 
destiny of the objects (die Giiter, hona)^ but that of the subjects, the per- 
sons. Hence it establishes such laws ^■ith a view to those who belong to 
the state (the inhabitants) ; and the succession to the estates of deceased 
foreigners is a matter of indifference to it. That is only another expression 
of the proposition that laws as to succession are to be regarded as personal, 
not as real, statutes. 

(t) Eichhom, Deutsches Recht, § 35 ; Mittermaier, Deutsches Recht, § 32. 

(k) O, A, Gericht zu Cassel, 1810 ; Seuffert, Archiv^ voL i. No. 92. 
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minute examination may lead perhaps to an approximation of 
opinions. 

A late writer finds fault because others have always ex- 
pressed themselves in favour of the one or the other opinion 
exclusively, whereas each of them is correct under certain sup- 
positions (/). In the countries which treat succession (according 
to the Soman principle) as universal succession, the domicile, 
he says, is decisive for the whole estate. In those countries, 
on the other hand, which do not recognise the theory of uni- 
versal succession (such as England and America), the succession 
to immoveables must be judged by the Ux rei dice. This view 
originates in the mistaken notion that the adoption or rejection 
of universal succession is something absolute and independent, 
from which a further inference can be drawn to the seat of the 
right of succession, and the local law that governs it. But in 
fact the two are identical, and universal succession is only the 
juridical form and the technical expression for that view of 
rights of succession which places their seat universally at the 
domicile, without distinguishing between the different portions 
of the estate. So apprehended, therefore, that distinction must 
be expressed as follows : From the standpoint of the countries 
and the writers that deal with succession with reference to 
the estate as a whole, the lex domicilii is decisive, even for 
immoveables : from any other standpoint it is not. In this 
sense, however, the distinction is not disputed in any quarter. 

Much more important is the following reason, which is not 
unfrequently brought forward in support of the intermediate 
opinion (B). There are, it is said, certain kinds of immoveables 
as to which every one admits that in their case the succession 
is to be judged by the lex rei sitae : to these belong in particular 
feuda (Lehen) smdjideicommissa (entails, substitutions). AVhat, 
then, is universally admitted as to these, must in consistency be 
maintained in regard to all other lands. Let us look a little 
more closely at this argument. 

Feuda and jideicommissa are similar in their position to 
the Roman usufruct ; they do not pertain to the patrimonial 
estate (Vermogen, patrimonium)^ and therefore not to the in- 
heritance. The usufructuary has the right to enjoy the fruits 
during his life. This alone is in his estate ; it vanishes with his 

(0 Schiiffner, §§ 57-59, 126-152. 
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death^ and hence no further trace of it is found in his succes- 
sion. Just so is it with the fideicommiasum and the feudum. 
The possessor of the fideicommissum has the right to enjoy the 
fruits during his life ; it vanishes with his death, and the estate 
returns to the proprietors, the family entitled under the fidei- 
eommissum ; only, not as in the usufruct, in full property, with 
absolute power of disposal by dividing or selling it, but so that 
the member of the family indicated by the deed constituting 
the Jideicommisaum enters for the term of his life into the enjoy- 
ment of the fruits that have become vacant by the death of his 
predecessor. Since, then, thQfeudum and the Jideicommissum 
cannot, by their very nature, belong to an inheritance, neither 
are they at all affected by the laws of succession, whether of 
the country in which the deceased possessor lived, or of the 
country in which they are situated. They are special legal 
institutions applying to particular immoveables, such as can 
only be governed by the lew rei sitce (§§ 366, 368, No. 5). We 
may also express this proposition so : The laws as to the order 
of succession in feuda and fideicommissa are real statutes. Or 
in other words : Every legislator, as to feuda and fideicommissaj 
intends to determine something as to the lands of that kind 
lying in his own country ; not as to the foreign lands whose 
present possessors only reside in this country. 

The position of many other classes of immoveables is some- 
what different, and yet the result is the same. If a law 
attempts to promote the preservation of a well-to-do order of 
peasantry by so fixing the order of succession in peasant pro- 
perties, but without any limitation of property, and in particular 
of the right to alienate, that the oldest (or even the youngest) 
son shall always succeed as sole heir, such a law is of the fol- 
lowing nature. It excludes testamentary succession, the parti- 
tion of the property, the succession of daughters so long as 
sons exist. It is thus, indeed, a law of succession ; but it has a 
political purpose that lies beyond the domain of pure law, and 
it is therefore a statute of a coercitive and strictly positive 
character (§ 349). Such a law is a real statute, and embraces 
all the peasant properties in the country, without respect to the 
domicile of the present proprietor. But it does not at all ex- 
tend to the peasant lands which an inhabitant of the country 
may possess abroad. It does not, therefore, like ordinary laws 
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of succession, propose to assign to the estate of deceased in- 
habitants the most appropriate destiny ; but it seeks to advance 
certain political ends by the way in which it disposes of a certain 
kind of immoveables. Similar rules, and with an entirely 
similar result, occur in the case of property belonging to nobles, 
for the purpose of preserving wealthy families of the nobility. 
Such a law was the ^ Erblandesvereinigung ' (union of heredi- 
tary lands) of 1590, in the duchy of Westphalia, which de- 
prived the daughters of the possessor of the right to succeed 
to the lands of nobles. A remarkable lawsuit as to the appli- 
cation of this law arose in 1838, and it was rightly decided by 
the court at Miinster, as well as by the supreme tribunal at 
Berlin, that the law was a real statute, applicable to the lands 
of nobles lying in the duchy, without respect to the domicile of 
the persons concerned (m). 

AH the cases here adduced, however different they may be 
in themselves, agree in this, that the laws as to the order of 
succession do not aim at devolving the estate of a deceased 
person in an appropriate direction, but are rather intended to 
regulate the destiny of certain special immoveables, or classes 
of immoveables. Hence they must be regarded as real statutes, 
not as personal statutes (n). The doctrine laid down does not 
therefore conflict with the rule before given as to the treatment 
of pure laws of succession, and it cannot therefore be used for 
the purpose of raising doubts as to that rule. 

In the particular legal relations hitherto treated of, we 
have constantly alluded to the intimate connection between 
the special forum and the local law to be administered (§ 360, 
No. 1). Such a connection might be looked for in the law of 
succession also ; yet it must here be decidedly denied, for this 
reason, that no other locality whatever can be discovered for 
rights of succession than the universal one which is established 
at the domicile of the deceased (§ 375). 

In the Roman law (o) there was for a long time no other 

(m) Graf Bocholtz c. Freifrau yon Benningen, in Ulrich and Sommer, 
neues Archiv^ vol. vi p. 476-512. The most decisive passages of the judg- 
ment are at pp. 481, 607, 608. 

Cri) Wachter, ii. p. 364, expresses himself entirely in the same sense. 

(o) Comp. Bethmann-Hollweg, Verwche, pp. 61-69 ; Amdt's Beitrdge, 
No. 2. 
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forum for the hccreditatis petition than that of the domicile of 
the defendant (p). After the legislation of Justinian, it could 
also be brought in the forum rei sitce (q). That, however, only 
means that every one who violates the rights of the heir by 
possessing, pro herede or pro possessorcy anything belonging to 
the inheritance, may be sued where the thing is situated ; that 
is, where the wrongful possession which constitutes the viola- 
tion of right is exercised (r). But it is evident that the local 
law of the succession cannot also be determined by this place, 
since it is possible that the things belonging to the inheritance 
lie dispersed at many places, and are possessed by persons 
without any right. But the inheritance as a whole, or even 
the greater part of it, cannot with certainty be referred to any 
particular place (§ 375), and in no passage of the Koman law 
is such a place said to be the foundation of a special jurisdic- 
tion. The Soman law has certainly appointed a special forum 
for the Jideicommissa where the greater part of the inheritance 
is situated (s) ; but of course this arbitrary and exceptional 
direction, in regard to a solitary legal institution, cannot create 
a rule for the local law of succession in general. 

Many modem writers have fixed as the forum of the in- 
heritance the place where the succession opens (jt) ; which is 
equivalent to saying, the last domicile of the deceased (u). 

(p) L, un C. uhi de hsered, (3, 20). The words ' vel si ibi ubi res h»re- 
dituisB sitsD sunt, dcgit/ are to be thus rendered : * the hsereditatis petitio 
belongs exclusiyely to Uie forum domicilii of the defendant, and this rule 
is to be applied even (vel si ibi, etc.) although the defendant resides (si ibi 
degit) for some time at the place where the things belonging to the inherit- 
ance are situated.^ — Amdt's Beitrdge, pp. 122-124. 

(q) Nov. 69, C, 1, which is of a very comprehensiTe nature. The L. 3, 
C ubi in rem (3, 19), refers, according to the true construction, only to the 
vindication, not to other actions tn rem, and therefore not to the hmrediiatis 
petitio, 

(r) The Nov, 69, C. 1, always refers the forum to the pUce of violation 
of rights. So also says L. 3, C. ubi in rem (if this is applied at all to 
the hssreditatis petitio) : *• in locis, in quibus res . . . constitutae sunt, ad- 
versus possidentem moveri.' 

(*) See above, § 370, notes bb to ee, 

(t) Code de Procedure, art. 59 : Me tribunal du lien ou la succession est 
ouverte.' 

(ti) Pretusische AUg, Gerichtsordnung, !• 2, § 121-125. 
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Sect. XXXIV.— (§ 377.) 

IV. SUCCESSION.— PARTICULAR QUESTIONS. 

As has already been done for obligations (§ 374), so now in 
regard to succeasion we have to consider particular questions 
which may occur as to the local law. These need a special 
discussion only where the general rule, that the domicile at the 
time of death determines, is msuiBcient (a). 

1. The personal capacity of the testator in respect to his 
legal relations^ as it is required at two different times (i), so also 
in the case where he has altered his domicile, is necessary at 
two different places. If, then, this capacity be wanting accord- 
ing to the law of the domicile where he makes the testament, 
the testament is and remains invalid even after the change of 
domicile. It is likewise invalid when that capacity is wanting 
according to the law which exists at his last domicile at the time 
of his death.^ The reason is, that the last will is to be regarded 
as expressed at two different times, and possibly also at two 
different places ; in fact, at the time of executing the deed, and 
at the place where the domicile of the testator is at this time ; 
in law, at the time of death, and at the place which is the 
domicile at this time (§ 393). 

2. The personal capacity of the testator in reference to his 
physical qualities {e.g. age), is ruled by the law of his domicile 
at the time of executing the testament, without respect to sub- 
sequent changes of domicile.^ 

3. The substance of the testament, and in particular its 
legal validity or invalidity, is governed by the law of the last 
domicile of the testator.^ So, in particular, the rules as to dis- 

(a) The rules that are laid down below as to the collision in time of the 
laws of succession (§§ 393, 395) should here be compared. The more 
minute discussion of the nature of the testament there given appUes also to 
this place. 

{h) At the time of making the testament, and at the time of his death 
(§ 393). 

^ By 24 and 25 Vict. c. 107, § 3, * No will or other testamentary instru- 
ment shall be held to be revoked or to have become invalid, nor shall the 
construction thereof be altered, by reason of any subsequent change of 
domicile of the person making the same.' 

2 See Bar, § 108, p. 393, n. ; Burge, iv. 576. 

* Boe V Anderson^ 1862, 24 D. 1362 ; Ommanney v Bingham^ 1796, 3 Pat. 
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inheriting^ prseterition, and the legal portion {Ugitima' pwtioj 
legitim). The same most be asserted of legacies and fidei-- 
commissa. These, indeed, relate to particular and limited ob- 
jects, and it might therefore be supposed that the lea rei sitce 
should be applicable to them ; but, in fact, these legal institu- 
tions are but subordinate modifications of the whole inheritance, 
and they can be rightly judged only from its general standpoint. 
Any separate treatment might lead to the greatest contradictions. 

Exceptions may be created by opposite coercitive laws. If, 
then, a testament establishes a family entail {fideicommiahim) 
for an estate situated in a foreign country, whose positive law 
does not recognise ^d^commw«a, the law of the judge's country 
determines, and it here leads to the invalidity of the direction. 

The interpretation of the testament is subject to rules 
similar to those applicable to the construction of contracts 
(§ 374, B). These will here mostly refer us to the last 
domicile of the testator (c). 

4. The personal capacity of those called to the whole suc- 
cession, or to parts of it (heirs or legatees), is in general to be 
judged according to their domicile, not according to that of the 
deceased ; and that according to the domicile which they have 
at the time of the death of the deceased, at which time the 
right of succession devolves on them. 

Exceptions may take place where there are laws of a 
coercitive nature. If, e.g,y the instituted heir is incapacitated 
for succeeding, according to the law of his domicile, by civil 
death or by heresy, — hindrances which are not recognised else- 
where, — or if a restrictive law as to acquisition in mortmain^ 
stands in the way, then not the law of the domicile of the heir, 
but that of the place of the tribunal, is applicable ; and the 
latter will very often coincide with the domicile of the deceased 
(§§ 349, 365). 

448, 3 Hag. Ec. 414, n. ; Hog v LashUy, M. 8193, 3 Pat. 247, 4 Pat. 581 ; 
M, of Breadalhane v M. ofChandos^ 2 S. and M*L. 877, 402 ; SommervUle 
V SommervUle^ 6 Ves. 749, etc. 

(c) Foelix, p. 171 [ed. Demangeat, i. 239. See Yates v Thomson, 1 S. 
and M*L. 836, 3 CI. and Fin. 5fi ; Ommanney v Bingham, supra; Story, 
§§ 479 sqq., 490. The latest and fullest summary of the British cases on 
the interpretation of wills will be found in Mr. McLaren's Law of Wills and 
Succession, i. 30-40, Edinr. 1868]. 

* Mackintosh v Townsend, 16 Ves. 330; Att.'Gen, t Mill, 2 Russ. C. 
C. 328, 6 BUgh 593 ; Macara v CoU. of Aberdeen, M. 15,946, Hailea 975. 
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H 

5. As to the form of the testament, we shall speak below, 

in connection with the rule, locus regit actum (§ 381). 

6. If the positive law of the place where the testator has 
his domicile at the date of the will does not recognise testaments 
at all, the testament there made is and remains invalid. The 
testament is hkewise invalid when the law of the last domicile 
does not recognise testaments. In this respect, therefore, the 
same rules are observed which have been laid down above 
(No. 1) as to the juridical capacity of the person of the 
testator. 

7. Intestate succession is regulated by the law which exists 
at the last domicile of the deceased at the time of the opening 
of the succession (d). This is true in particular with regard to 
the legal order of the heirs called ab intesiato. But it is equally 
true of the conditions of relationship in general, and therefore 
of the existence of relationship arising from marriage as well as 
of legitimation (e). 

8. Contracts as to successions are alien to the Eoman law. 
Where they occur, they are subject to the same rules as 
testaments. 

The unilateral contract of succession is to be judged accord- 
ing to the law of the domicile of the deceased. So also are 
bilateral (mutual) contracts of succession; but which of the 
two parties is to be regarded as testator depends on the acci- 
dental circumstance, which of them dies first. This rule follows 
from the analogy of testaments. But it appears not less correct 
in principle to regard the local law of the contracts as regu- 
lating ; because, in regard to the estate as a whole, only the 
domicile of the deceased can be considered as the place of 
fulfilment for the contract. 

If the laws as to contracts relating to succession at this 

(d) As to the more exact determination of this time, comp. below, 
§ 895. 

(e) Wachter, u. p. 364. [On the contrary, legitimacy and legitimation 
are nded by the law of the domicile of the person whose status is in ques- 
tion— Afunro V Munro, 1840, 1 Rob. Ap. 492 ; C. DaUiousk v M'Doudll, 
16 S. 6, 1 Rob. Ap. 475— except where the law of the situs of immoveable 
property holds legitimation per subsequens matrimonium^ or any law or 
mstitution on which legitimacy depends, to be contrary to good morals or 
the fundamental institutions of the country. Birtwhistle y Vardell, Fenton 
y Livingstone^ etc., supra^ pp. 41, 106-108, 137 ; In re Wright's TViwte, 
2 E. and J. 595 ; Fraser, Parent and Child, ch. iiL ; Fiaser, ConJUct of 
Laws in Divorce Cases, Edinr. I860.] 
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place are altered, the law in force at the time when the contract 
is concluded alone determines (§ 395). 

9. Caduciary rights (rights to bona vacantia) are always to 
be regarded as a surrogate of the right of succession, and are 
therefore, in like manner, regulated by the law of the domicile 
of the deceased, without respect to the situation of the effects, 
even of the foreign immoveable estate. In particular, by the 
Soman law the right of the Jiscus to succeed is not indeed to be 
called hereditasy yet is to be dealt with entirely in accordance 
with the same principles ; so that the JIscils itself may come into 
quite the same position towards legatees and fideicommissarii as 
a real heir (rf^). Independent of the question as to the local 
law applicable to bona vacantia^ which alone belongs to this 
place, is the inquiry, to what Jiscus such a claim is competent, — 
to the Jiscus of the domicile, or to that of the place where the 
thing is situated I For this question may arise between two 
countries, both of which recognise the Soman law. It must be 
determined in favour of the fiscus of the domicile, for the same 
reason which determines the local law, namely, that this right 
of the Jiscus has the juridical nature of a succession, and wants 
only its name (e^). 



Sect. XXXV.— (§ 378.) 

IV. SUCCESSION.— PRUSSIAN LAW. 

Writers. 

BoRNEMANN, Preussisches Recht, 2d ed. vol. i. pp. 54-62. 
SiNTELEN, Abhandlung in Kamptz's JaJirbuchem^ vol. xxx. 

p. 89 foil. 
Koch, Preussisches Recht^ vol. i. § 40, No. ii. 
Ergdnzungen^ etc., by Graeff, etc. (Filnjmdnnerbuch)^ 

2d ed. vol. i. pp. 116- 121. 

A keen controversy has lately been raised on the question, 
what local law is made the basis of succession by the Prussian 

(d') Gluck, IntestaUrhfolge, §§ 147, 150 ; Pnchta, PandekUn, § 564. 
(e') Gluck, Intestaterb/olge, § 149. 
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legislation ; whether in general the law of the domicile of the 
deceased (as the two last cited writers maintain), or rather, in 
the case of immoveables, the law of the place where the thing 
is situated (according to the two first cited) I 

If we look at the matter merely from the standpoint of 
general principles, we must unquestionably take the domicile 
as the universal basis, in accordance with the Soman law. For 
this follows strictly and necessarily from the Roman notion of 
universal succession (§ 375). This notion, however, is not by 
any means smuggled by us into tlie Prussian legislation, but it 
undoubtedly lies at the foundation of the whole Prussian law of 
succession. If, therefore, it were otherwise, according to special 
Prussian laws, we could only regard that as an inconsistency. 

The whole controversy turns, in fact, on the interpretation 
of the following passage of the Allgemeine Landrecht (Introd. 
§32):— 

^ In respect to immoveable estate, the laws of the jurisdic- 
tion under which it is itself situated, shall govern with- 
out respect to the person of the owner.* 
If we give to this very abstractedly expressed direction the 
utmost extent of which the words are susceptible, the sense 
attributed by our opponents can certainly be given to it. But 
the question is, what sense is to be found in it according to the 
sound construction ? It must first be admitted that this rule 
has no reference at all to succession mortis causa, but only to 
intercourse among the living (a). This is shown by the fol- 
lowing terms of the corresponding passage in the previous 
printed draught (Introd. § 30) : — 

' What the provincial positive laws and statutes direct in 

respect of immoveables is to be applied to all those 

lying in the province or under the ordinary magistrate 

of the place, without respect to the place where the 

possessor lives, or where the contract relative to them 

has been concluded.* 

Here it is plain that acts inter vivos are alone thought of. 

It might indeed be maintained that the altered expression in 

the Landrecht indicates an intention of further extending the 

object of the rule. But if this had been intended, it would 

(a) This is also the opinion of Koch, Preussisches Recht^ § 40, note 12, 
where, by a misprint, § 23 stands instead of § 32. 
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certainly have been more distinctly indicated. Without doubt, 
the change of expression arises only from the effort, everywhere 
apparent in the Landrecht, to manifest what was supposed to 
be a purer taste, by a phraseology as abstract as possible. 

But even if, in construing the passage, we give up this 
limitation to acts inter vivoSj and agree to include under it the 
law of succession to persons deceased, there still remains another 
important restriction, that lies in its very words. It speaks 
apparently only of * statutes in respect of immoveable estates,' 
of laws which are to govern ^ in respect of immoveable estate.' 
What laws are pointed out by this expression? Clearly the 
true Real Statutes, which relate principaliter to immoveable 
things, — a notion which, as even our present opponents admit, 
is well known and familiar to the Landrecht (§ 361, t). But 
we cannot possibly ascribe this quality to a law as to the ordi- 
nary intestate succession merely because, among other things 
and accidentally, a man's estate may include landed estates 
which that law had not in view at all. On the contrary, this 
quahty certainly exists in the case of certain laws relating to 
succession mortis causa, those, namely, as to the order of suc- 
cession in feuda, fideicommissa, etc. (§ 376). The laws as to 
this are in fact real statutes ; and if we apply the passage above 
cited to them, we do so in conformity with its true sense, whether 
the authors thought of this particular object or not. And our 
chief opponent declares that he formerly gave the passage this 
limitation, and only at a later period extended it further (a ^). 
It would, however, be quite a mistake to assume in this limita- 
tion any third intermediate opinion. It rather constitutes part 
of our whole complete opinion ; for no one thinks of excluding 
succession in feuda, Jideicommissa, etc, from the lea rei siias* 
The only controversy is, whether, in regard to ordinary, pure 
succession ab intestato, the lex rei sitce shall be applied (as our 
opponents hold), or not (as we maintain), to the immoveable 
parts of the estate. But a very important reason for accepting 
our construction, not merely as expedient and desirable in its 
consequences, but also as true, lies in the great practical difficulty 
that would arise from the adoption of the opposite interpretation. 
An example will make this difficulty evident. An inhabitant of 
Berlin dies without a testament, and leaves a widow and several 

(a') Bomemann, p. 61. 
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near relations of di£Ferent classes. The estate consists of a landed 
property near Berlin, one in Silesia, a house at Ehrenbreitstein, 
a house at Coblentz ; besides, he has many personal debts, 
which of course affect all parts of the estate. According to 
the opinion of the opposite party, not fewer than four positive 
laws, which may designate quite different heirs, must come into 
application in the succession to these real estates ; — in the Mark 
Brandenburg, the Joachimica of 1527 (t), witli the claim of 
the widow to the half of the conjoined estate of both spouses ; 
in Silesia, the Allgemeine Landrecht (c) ; at Ehrenbreitstein, 
the Roman law ; at Coblentz, the French law ; so that in fact 
four different inheritances would be formed. To the creditors 
it is of no consequence who is heir, provided that they are 
satisfied ; but that is not possible until the value of each real 
property, and its relation to the whole estate, are fixed by 
judicial valuation. Our opponent thinks, indeed, that these 
difficulties ought not to alarm us (d). That might well be said, 
if the question were how to spare the judge trouble and doubt ; 
but the difficulties and disadvantages touch the parties, especially 
the creditors ; and why should these be burdened with them ? 
Not, in the present case, in order to maintain a sure and cer- 
tain legal principle, but to preserve the literal interpretation 
of a paragraph of the Landrecht, of which our opponents must 
at least admit that it allows of another construction. Just in 
this fact do I find the strongest argument for the correctness 
of our construction, since the legislator cannot certainly have 
intended to establish a principle that would involve the parties, 
especially the creditors, in quite useless embarrassment. This 
purely practical argument appears to me far more important 
than the one urged by our opponents, viz., that, at the time 
when the Landrecht was compiled, the opposite doctrine was 
predominant in practice, and that an adherence to this practice 
in the Landrecht must be assumed where a deviation from it 
is not distinctly expressed (e). 

(b) Corpus Constitut. Marchicarum, by Mylius, Th. 2, Abth. 1, p. 19. 

(c) Since the law of 11th July 1845, which abrogated all the provincial 
laws of Silesia as to succession. 



(d) Bomemann, p. 62. 



[e) It must be particularly observed, that shortly before the compila- 
tion of the Landrecht, Pufendorf, who was also a practical lawyer, very 
thoroughly exposed the perversity of that system (§ 376, h). 
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The following passages of our legislation also require con- 
sideration : — 

1. It is laid down as a general rule that, in intestate suc- 
cession between spouses, the law of the domicile of the deceased 
shall be administered (/) ; and a subsequent addition to this 
passage runs thus : — 

Appendix, § 78 : * Even the immoveable estate of married 

persons forms no exception to this rule, although it is 

situated under another jurisdiction.' 

Nothing is simpler and more natural than to regard this 

law as a particular application of our principle, and therefore a 

confirmation of it. Our opponents see in it an intentional 

exception to the rule adopted by them, but try in vain to 

deduce this intention from the history of the origin of the 

passage (g). 

2. According to the opinion of our opponents, several 
successions to the same person must often be assumed to exist ; 
in the example above given, four successions. It would thus 
be logically consistent to set up for each of them a special 
forum where each real estate is situated. But the Prussian law 
acknowledges throughout but one forum of succession, at the 
last domicile of the deceased (A), without excepting the case of 
real estates abroad. It thus acknowledges that there can be in 
all cases but one succession. 

3. If any one institutes an heir, and substitutes to him 
without further condition several persons who would be the 
heirs ab intestato of the institute, the substitution must be so 
construed that it shall take effect according to the rules of 
intestate succession, and this intestate succession shall be judged 
by the law of the domicile of the instituted heir (t). Here it 
is evidently assumed that the domicile exclusively determines 

(/) A. L, i?. ii 1, § 495. 

07) Bornemann, pp. 58-60. The 78th section of the appendix is derived 
from a decision of the Gesetz Commission of 1794. This, again, was occa- 
sioned by an inquiry of the government at Cleves, in which the erroneous 
doctrine was incidentally laid down as true for other cases. The Gesetz 
Commission gave their decision without entering on the discussion of the 
reasons for it, and thereby is supposed to have tacitly affirmed the false 
opinion of the government of Cleves, and to have recognised the decision 
itself as a mere exception. The judicial documents are printed in Klein^B 
AnuaUuj vol. xiii. pp. 8-6. 

(h) AUg. Gtrichtmrdnmg, i. 2, § 121. 

(0 A. L. R, i 12, §§ 53fe, 537. 
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the succession ab intestato^ without any exception of landed 
estates that may be situated abroad {k). 

It must be observed, finally, that most writers (/), as well 
as the greater number of courts (m), accept the doctrine here 
vindicated. 



Sect. XXXVIs-.(§ 379.) 

V. LAW OF THE FAMILY.— A. MARRIAGE. 

Rights arising from the family relations are most nearly akin 
to personal status (capacity to have rights and capacity to act, 
§ 362), and ai*e essentially distinct from the patrimonial relations 
by which a person is brought into connection with external and 
arbitrarily chosen objects (a). On the other side, considera- 
tions, partly moral and religious and partly political, have great 
influence upon it, for which reason statutes of a coercitive and 
strictly positive nature most frequently occur in this department. 

A. Marriage. — ^There is no doubt as to the true seat of 
the marriage relation ; it must be presumed to be at the domi- 
cile of the husband, who, according to the laws of all nations 
and of all times, must be recognised as the head of the family {h). 
For this reason, too, the territorial law of every marriage must 
be fixed according to it ; and the place away from the domicile 
where the marriage may be celebrated, is quite immaterial (<;). 

(k) Bomemanii, p. 60, attempts to weaken this argument by imputing 
to the testator, quite arbitrarily, the intention to admit only a single 
substitute. 

(0 This fact is admitted by Bomemann, p. 54. 

(m) Admitted by Bomemann, p. 62. Among these is a very exhaustive 
judgment at Glogau in 1828 (FUn/mdnnerbnch, pp. 118, 119). Quite in 
harmony with this doctrine is the judgment above cited, § 376, m, although 
in that case much that is incorrect is mixed up with the grounds of the 
judgment. 

(a) See vol. i. § 63. 

(b) L. 5, de ritu nupt. (23, 2) : ' . . . . deductione enim opus esse in 
mariti, non in uxoris domum, quasi in domicilium matrimonii.'' In this 
there is neither a peculiarly Roman provision, nor a positive rule of any 
kind, but only the incidental recognition of the relation which necessarily 
springs from the general nature of marriage. 

(c) Huber, § 10 ; Story, §§ 191-199. ['The marriage contract is em- 
phatically one which parties make with an immediate view to the usual 
place of their residence. . . . The parties to a contract like this must be held 
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Many doabt this last proposition, because they regard 
marriage as an obligatory contract, but are accustomed in 
such contracts to regard the place where they are made as 
determining the local law. The first of these two views is 
false, because marriage has nothing in common with the obli- 
gatory contracts. If, however, it were true, it would not lead 
us to the place where the marriage originated as the criterion 
of the local law, but rather to the place of performance 
(§ 372). But assuredly it is only the domicile of the husband 
that can be the place of the performance pf the duties arising 
from marriage. 

From this standpoint a number of legal questions in regard 
to marriage are to be examined. 

1. The conditions of the possibility of marriage, or (viewed 
from the other side) the impediments to marriage, are founded 
partly on the personal qualities of each of the two spouses 
separately, partly on their relation to one another. According 
to general principles, it may be supposed that the personal 
capacity of the wife is to be judged according to the law of her 
home (§ 362). But the laws that here come into operation rest 
on moral considerations, and have a strictly positive nature ; 
and therefore the hindrances to marriage which are recog- 
nised in the domicile of the husband are absolutely binding, 
without respect to the differences which may exist at the 
home of the wife, or at the place where the marriage is 
celebrated. This rule holds, in particular, in regard to the 
forbidden degrees, and the obstacles founded on religious 
vows (rf). 

2. The formalities necessary for the conclusion of marriage 
are necessarily regulated by the place of celebration. Of this 
we shall speak afterwards (§381). 

3. Especially difficult and controverted is the question. By 
what law are rights of property as between spouses to be 
judged t for this is a point as to which positive laws very widely 
differ. In every particular case the decision mainly lies between 

emphatically to enter into it with a reference to their own domicile and its 
laws.' — Lord Brougham in Warrender v Warrender^ 2 S. and M'L. 154, 
204, 205 ; 2 C. and F.* 532.] 

(r/) Wachter, ii. pp. 185, 187 ; Schaffner, §§ 102, 103. The practice of 
some countries is very various as to this point Story, § 79 foU. [See 
Note A at end of section.] 
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the (Roman) Dotal E^gime and the (German) Communion of 
Goods. The first, however, is found sometimes in its purely 
Roman form, sometimes with modifications, which are very 
widely spread in Germany. The Communion of Goods also 
occurs in the most different degrees. 

The principle is not disputed on any side, that the property 
of the spouses is to be regulated according to the domicile of 
the husband (e), not according to the place where the marriage 
was contracted. But within this principle there are found two 
great differences of (pinion. 

First, many assert that this principle does not apply to 
land estates abroad, which must rather be judged by the lex ret 
sitce (/). According to the more correct opinion, the lex domi" 
dlii is to be applied to foreign real property also (g). Since 
the decision is here the same as above in the case of succes- 
sion, it might occur to us to seek for a similar foundation 
by referring it to a universal succession (§ 376). But such a 
basis can be admitted for none of the legal institutions with 
which we are here concerned, and, in particular, not for the dos, 
which comprehends the whole estate of the wife. The true 
reason is, that the choice of the local law must be referred to 
voluntary submission (§ 360, No. 2) ; while it certainly cannot 
be assumed with probability that the spouses intended to make 
the arrangements of their property depend on the accidental 
circumstance, whether or not a part of the estate consists of 
immoveables situated abroad. The difference that might thus 
arise as to the law governing different portions of the estate 
might lead to the greatest perplexities and uncertainties ; and 
that certainly cannot be regarded as the probable purpose of 
the parties.^ 

(e) P. Voet, sect. 9, c. 2, §§ 5, 6 ; Wachter, ii. p. 47 ; Foelix, p. 127 
[ed. Demaogeat, i. 88]. 

(/) P. Voet, sect. 4, c. 8, § 9 ; J. Voet, in Pand. xxiii. 2, § 60 ; Hommel, 
Rhaps, obs. 175 409, n. 15 ; Story, §§ 186, 454. 

Ig) Hert, § 46 ; Wachter, iL p. 48 ; Foelix, pp. 127-129 [ed. Demangeat, 
i. 188-194] ; SchafPner, §§ 106, 107. The Pruasian AUg. Landrecht, iL 1, 
f§ 865-369, agrees with this. 

^ ' The legal assignment of a marriage operates without regard to terri- 
tory all the world over.' — Per Lord Meadowbank in Royal Bank of Scot- 
land V Stein, Jan. 20, 1813, 17 F. C. 72 ; 1 Rose B. R. 462 ; Buchanan's 
Ca. 358. But this applies only to moyeables. Story, §§ 159, 186 ; Burge, 
L 618. See M'Cormick v Gamett, 5 De G. M. and G. 278; Duchess of 
Buckingham v Winterbottom, 1851, 13 D. 1129. 
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A second controversy relates to the case in which the domi- 
cile of the husband is changed during the marriage (g^. 

Here one opinion is, that the local law of the earliest domi- 
cile remains decisive at all periods, and cannot therefore be 
changed by the election of a new domicile. The reason is 
generally stated to be, that in the inception of the marriage 
there is included a tacit contract, that the conjugal rights of 
property shall be immutably settled according to the law of the 
present domicile (h). This opinion I hold to be correct. The 
reason assigned for it will be further examined. 

A second opinion refuses to assume a tacit contract, and 
makes the matrimonial rights of property depend solely on the 
law of the domicile. Hence it is concluded, that in the case 
where a new domicile is chosen, its law must decide, and that 
therefore every change may have as its consequence a different 
law as to the matrimonial rights of property (i). 

Finally, a third and intermediate opinion rejects, like the 
second, the theory of a tacit contract, and likewise allows only 
the law of the existing domicile to decide, but with the reser- 
vation, that the estate acquired at the time of the marriage 
remains unchanged (jus qtujesitum)^ and that only future ac- 
quisitions shall be governed by the law of the new domicile (k). 

Let us examine the arguments for these opinions a little 
more closely. Our unprejudiced sense of right certainly 
speaks in favour of the first. When the marriage was about 
to be contracted, it was entirely in the wife's option, either to 
abstain from it altogether, or to add certain conditions touch- 
ing patrimonial rights. She has made no such contract, but 
has accepted the conjugal rights as fixed by the law of the 
domicile, and naturally has reckoned on its perpetual continu- 

(g^) The discussion of this important controversy partly satisfies the 
reservation above made in § 344, e. 

(;») P. Voet, sect. 9, c. 2, § 7 ; J. Voet, in Pand. xxiii. 2, § 87 ; Hert, 
§§ 48, 49 ; Pufendorf, il obs. 121 ; Wachter, ii. pp. 49-65 ; SchaflFner, §§ 
109-114 ; Fcelix, pp. 180-132 [ed. Demangeat, i. 195] ; Biilowand Hage- 
mann, Erdrterungen, vol. vi. No. 24 ; PfeifFer, Praktische Ausfiihmngen^ voL 
ii. No. 6 ; Judgments of the Courts of Celle (1836) and Munich (1845), in 
Seuffert, Archiv, vol. i. n. 152. 

(0 Eichhom, Deutsches liecht, § 35, g, § 807, d, § 310, e, f; Story, § 
187. Other writers are cited by Wachter, ii. p. 49. 

(k) KierulflF, pp. 78, 79 (at the end of the whole note) ; Puchta, Pan- 
dekten, § 113, and Vorlesungen, § 113. Comp. as to this Wachter, ii. p. 50 
(note 264), and p. 54 : he declares himself of the first opinion (note A). 
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ance. The husband now changes the domicile by his own mere 
will, as he is undoubtedly entitled to do, and quite a different 
distribution of the conjugal estate is thus introduced for this 
marriage. If the wife is satisfied with it, our whole contro- 
versy is less important, since an alteration of her rights could 
have been effected by contract. The question, however, is 
important, if the change is detrimental to the wife, and she is 
not content with it. Precisely in order to exclude this unjusti- 
fiable one-sided power of the husband over the rights of the 
wife, was the existence of a tacit contract presumed by the de- 
fenders of the first opinion. The opposite party have recoiled 
from this, and not altogether without reason. The same end, 
however, may be attained, even if we renounce the tacit con- 
tract. By a contract, tacit as well as express, we understand 
a declaration of intention to the same effect, which is not con- 
ceivable without the distinct consciousness of both parties (Z). 
If we ask, then, whether in the inception of a marriage there 
has always been a distinct understanding of both parties, espe- 
cially of the wife, as to the distribution of the property of the 
spouses, we must certainly deny this ; and hence the general 
assumption of a tacit contract is unfounded. But we must 
always admit of a voluntary submission as the foundation 
of the local law; and this is conceivable even in a negative 
fashion, as mere absence of contradiction (§ 360, No. 2). Now 
this does not exist at all as to the law of the new domicile in 
the supposed case of a disagreement between the spouses. We 
must therefore deny in this case any alteration of the conjugal 
rights of property^ for presuming which there is no sufficient rea- 
son, even from the standpoint of the opposite party, who regard 
the positive law, and not the contract, as the criterion of the local 
law. Thus we arrive in a different way at the same result to 
which the assumption of a tacit contract would conduct us (m). 



t. 



l) See above, vol. iii. § 140. 

m) This basis for the first opinion, which perhaps would have removed 
the opposition of many opponents, is found in Sch^ner, § 114. Perhaps 
the difference of the two views, and the reconciliation of them here suggested, 
might be thus deecribed : that the rights established at the original domicile 
are supposed to have not so much the nature of a tacit as of 2i feigned con- 
tract, like the pignus tacite contractum ; in which case nothing depends on 
a distinct consciousness of the parties. This is only a difference of expres- 
sion. The essence of the thing consists in the definite right of each party, 
independently of the will of the other. 
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It has hitherto been assumed that the alteration of the law 
as to the conjugal estate by change of domicile tends to the 
injory of the wife, and is therefore contrary to her will. But 
this case, in which the unjust consequence of the opposite 
opinion is certainly most prominent, is by no means the only 
one. When an olBScial is removed to a part of the country in 
which another rule prevails as to the property of the spouses, 
the change of domicile is involuntary for him too, and perhaps 
the change of the law as to their property is not wished for by 
either of the spouses. But they might be able to prevent this 
change, perhaps not at all, perhaps only by burdensome and 
expensive contracts, according to the terms of the rules of the 
local law. 

The following consideration will make the argument still 
clearer: — ^When a law fixes the patrimonial rights of the 
spouses, the first question is, — for what persons was it intended 
to make rules? Certainly the legislator has in view all the 
marriages that are contracted in his realm, and means to pre- 
scribe in respect to them what he deems to be most salutary, or 
what he finds to be consistent with the previous customs of the> 
country. But does he intend to obtrude this rule on marriages 
contracted elsewhere, the parties to which have immigrated 
into his country ? There is no sufficient ground for supposing 
this, especially in opposition to the objection which has just 
been considered. But if the law, in accordance with its probable 
intention, is not to be applied to immigrant marriages, the argu- 
ment of our opponents has lost all force in regard to these. 

If the arguments here advanced are held to be just, the 
second and third opinions are completely refuted by them. 
The second, moreover, appears specially harsh and inequitable 
in relation to the estate already acquired. If, at a place where 
the law establishes as the rule universal communion of goods of 
the most extensive description, a marriage is contracted by a 
rich man with a poor woman, the estate becomes common by 
the completion of the marriage. If the man afterwards changes 
the domicile to a place where the dotal regime prevails, the wife 
must, according to the second opinion, lose in a moment, and 
against her will, the share of the estate to which she had 
already acquired right. The third intermediate theory has 
been proposed just in order to prevent this alarming result. 
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But apart from the fact that it is equally confuted by the fore- 
going arguments, it is subject to the usual defects of half 
measures. If the rights in the conjugal property be regulated 
by the old domicile in respect to the existing estate, and by the 
new domicile in respect to that afterwards acquired, perplexities 
and contradictions may arise which cannot be at all foreseen, 
and which might conduce as little to the advantage as to the 
wishes of the spouses. 

The second opinion must indeed be adopted, if a law as to 
conjugal property of a strictly positive exclusive nature should 
exist at the new domicile. This would be presumed if a law 
were there enacted prohibiting any marriage whatever to be 
contracted, or if constituted elsewhere, to be continued, other- 
wise than under the dotal regime, or otherwise than with the 
communion of goods (m*). Whether such laws exist at all may 
remain undecided. 

The Prussian law recognises, as a general rule, the opinion 
here maintained, according to which the local law of the domi- 
cile subsisting at the beginning of the marriage is decisive for 
its whole future endurance ; but with two subordinate modifi- 
cations for the case, when a marriage, begun under the dotal 
regime, is removed to a new domicile in which community of 
goods prevails (n). 

4. Those laws require special consideration by which the 
liberality of one spouse towards the other is restricted, among 
which there is, in particular, the prohibition in Roman law of 
all donations beween spouses. 

(m2) Wachter, ii. pp. 55, 362. 

(n) Allg. Landrecht^ ii. 1, §§ 350-355. [It cannot be said that there is 
any distinct decision of British courts on the one side or the other of the 
question discussed in the text, although there is at least one judicial opinion, 
that ^ when the domicile is changed, the implied contract changes along 
with it' {sic), Kennedy v Bell, 1864, 2 Macph. 587 ; cf. HalVs Trs. v Hall, 
1854, 16 D. 1057. The cases in which it has been conclusively settled, that 
under the old Scotch law (altered by 18 and 19 Vict. c. 23) the right of the 
representatives of a predeceasing wife to her share of the goods in com- 
munion at her death depends on the law of the domicile at the dissolution, 
not at the constitution of the marriage, may be held to involve an adhesion 
to the second opinion, rejected by Savigny ; although, perhaps, they truly 
rest on the distinction pointed out below, p. 247. See Hog v Lashley, 
M. 8193, 3 Pat. 247, 4 Fat. 581 ; Newlands v Chalmers' Trs., 1832, US. 
65; Maxwell v M'Clure, 20 D. 307 (aff. 3 Macq. 852) ; Kennedy v Bell, 
2 Macph. 687 ; revd. on another point, 1 L. R. Sc. Ap. 307. Cf. Sommer- 
ville V Sommerville, 5 Ves. 749 ; Munroe v Douglas, 5 Madd. 394.] 



i 
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In this respect the law of the domicile decides ; here, how- 
ever, not that of the original domicile, but that of the domicile 
at the time when the act is performed. The reason of this 
variation from the foregoing rule is, that laws of this kind are 
directed to the preservation of the moral purity of marriage, 
and are therefore of a strictly positive character (§ 349). If we 
compare this with the case before discussed (under No. 3), it 
cannot be maintained that the marriage entered into at a place 
under the Roman law, and afterwards transferred to another 
place, was constituted under the tacit contract that an effectual 
donation between the spouses could never take place at any 
time. The prohibition of gifts is rather a mere restriction of 
freedom to which the spouses must accommodate themselves, 
not a legal institution imported into the marriage by voluntary 
submission. 

On the other hand, it cannot be admitted that such laws 
should be appli^ to all immoveable property lying within their 
territory, even when the marriage subsists in a country that 
knows no such restriction of freedom (o). For the purpose of 
these laws is not to ward off a danger from the things, as if 
they could suffer injury from a gift inter conjugesy but rather, 
as already stated, tiie preservation of purity of morals in the 
marriage. The legislator addresses himself, therefore, to married 
persons living within his territory, without respect to the situa- 
tion of their estate. 

5. Intestate succession between spouses is regulated, as 
between strangers, by the last domicile of the deceased. In 
many cases, however, it may be doubtful whether the claim to 
the inheritance, is to be deduced from the rules of proper in- 
testate succession, or from the mere continuance of the relations 
as to conjugal property which subsisted during the marriage 
(communio bonorum). In the first case the last domicile deter- 
mines ; in the second case, the domicile at which the marriage 
began, as has been shown before (No. 3). 

Such a question may be conceived, for instance, in the case 
of the Joachimica, above mentioned as prevailing in the Mark 
Brandenburg (§ 378, b). Yet the claim of the survivor, under 

(o) This is the opinion of Rodenbnrg, tit. 2, c. 5, § 1 ; J. Voet, tw Pand. 
xxiv. 1, § 19 ; Meier, p. 44. [See Demangeat on Foelix, i 109, 228 ; Bar, 
§ 97 ; JSisbett v N%9betV9 Trs,, 1835, 13 S. 517.] 
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this law, to the half of the united estate of the two spouses, is 
to be regarded in fact as pure intestate succession, not as the 
result of a kind of eommunio bononmiy and therefore is to be 
judged according to the last domicile. This follows from the 
connection established hj law between this claim and the rest 
of the intestate succession. That claim is therefore of a similar 
nature to the institutions of Roman law, — the Bonarum possesdo 
unde vir et uxovj and the succession of the indigent spouse.^ 

6. Divorce is distinguished from the legal institutions rela- 
tive to property, by the circumstance that the laws relating to 
it depend on the moral nature of marriage, and therefore have 
in themselves a strictly positive character. Hence the judge, in 
a case of divorce, must follow only the law of his own country, 
without respect to the other relations of the spouses (p). This 
principle, however, will generally lead us back to the law of the 
domicile of the husband, b^pause it is only there* that a true 
jurisdiction for divorce is established. ^ 

Thus it is not, as in patrimonial questions, the domicile at 
the time of the marriage which is to be regarded, but rather 
the present domicile. For the law subsisting at the former 
domicile cannot have given to either of the spouses a right, or 
even a well-founded expectation, of being at some future period 
divorced according to the same law, because, as we have just 
seen, the character of laws of divorce leads to a different result. 
Upon this subject, however, the opinions of writers, as well 
as the decisions of courts, present an extraordinary diversity (j). 

Note A, p. 241. 

Bar objects that, in the case in question, the matter in dispute is 
a condition precedent of the man^s right to fix the woman's domicile, 
and that the argument from the general principle above laid down, 
which he admits, therefore fails. While adopting the view of Wheaton 
and Wachter, that the capacity of each sponse must be ruled by the 
law of his or her domicile, he allows this modification : ' Where there 
is an impediment to the marriage by the law of the woman's domi- 
cile, but not by that of the man, the woman acquires the same domicile 
as the man, not by virtue of the marriage, but because, in fact, she 

* Ante, p. 246, note n ; Westlake, § 373. 

ip) See above, § 349. On the whole, Schaffner, § 124, and Wiichter, 
iL pp. 184-188, are of the same opinion. 

(q) Schaflfher, §§ 118-126 ; Stoiy, chap. viL 
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follows the man to his domicile. If she thus acquires a Dew domicile, 
the laws of that place determine her capacity. An exception occurs 
only where the woman is incapable of changing her domicile without 
the consent of third parties, e,g, of a guardian/ — Bar, § 90 fin. Eng- 
lish cases tend, as Story shows, to make the lex loci contractus deci- 
sive. See, e,g,j at least in regard to incapacity arising from defect of 
age, Scrimshire v Scrimshire, 2 Hag. Con. 418. In regard to pro- 
hibited degrees, the law of the forum, which will generally, though 
not always, be the law of the husband's domicile, would seem to 
prevail. See Fenton v Livingstone, 3 Macq. 497, 534 ; Sussex Peerage 
Case, 11 CI. and F. 85 ; Brook v Brook, 8 Sm. and G. 481, 9 H. L. 
Ca. 193. The question most keenly discussed in this country refers 
to the effect upon the capacity to marry of a. foreign decree of divorce, 
— a question which is sometimes treated as belonging rather to the 
subject of foreign judgments or of jurisdiction. The leading cases 
are : JR. v Lolly, Russ. and Ry. 237 ; McCarthy v Decaix, 2 Russ. and 
My. 614 ; Warrenderv Warrender, supra; Dolphin y Robins, 8 Macq. 
563 ; Shaw v GmM {in re Wilson's Trusts), 85 L. J. Ch. 243 (aff. in 
H. of L., 18 L. T. N. S. 833, 37 L. J. Ch. 433) ; BeaUie v Beattie, 
1866, 5 Macph. 181. The ablest discussion of questions arising on 
foreign decrees of divorce is in Eraser's Conflict of Laws in Cases of 
Divorce, Edin. 1860. The law is thus stated by the Royal Commis- 
sioners on the Laws of Marriage, 1868, Report, p. 26 : — 

' It is a settled point in the law of Scotland, that a sentence of 
dissolution of marriage (on proof of facts constituting sufficient 
ground for dissolution of marriage according to that law, which 
admits of more latitude in this respect than the law of England) may 
competently be pronounced by a Scottish court between persons 
having their legal and matrimonial domicile and ordinary residence 
in England or in any other country, who have only resided in Scot- 
land for a very short ^ace of time, who have resorted thither (per- 
haps by mutual arrangement) for the express purpose of obtaining 
such a sentence, and who have no intention of remaining there after 
their divorce has been obtained. 

* The English courts, on the other hand (with which, as we ap- 
prehend, the Irish courts agree), refuse, iinder such circumstances, 
to acknowledge the validity of such a Scottish sentence : they treat 
a marriage subsequently contracted in England by either of the 
parties so divorced as bigamous, and the issue of such subsequent 
marriage as illegitimate. 

* If indeed the suit were bona fide, and the legal domicile of the 
husband Scotch at the time of the divorce, although the marriage 
might have been originally English, the English courts, according to 
the most recent authorities, might regard the marriage as effectually 
dissolved by a Scotch sentence ; but it may perhaps be considered 
still an unsettled point whether they would recognise a bona fide 
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temporary residence of both parties in Scotland, unconnected with 
any purpose of obtaining a divorce (but without a legal domicile in 
that country), as sufficient to enable English persons, when divorced 
by a Scottish sentence, to marry again in each other^s lifetime.' 




Sect. XXXVII.— (§ 380.) 

V. FAMILY LAW.— B. PATERNAL POWER.— C. GUARDIANSHIP. 

B. Paternal Power. — The origin of paternal power in 
birth in wedlock, as well as the grounds on which it may be 
controverted, are to be judged of by the law of the place 
where the father had his domicile at the child's birth. 

On the other hand, the patrimonial relations between a 
father and his children are to be judged by the law of the 
father's domicile at the time when the question arises, so that a 
change of domicile may bring with it a change of these rela- 
tions (§ 396, IL). 

Legitimation by subsequent marriage is regulated according 
to the father's domicile at the time of the marriage, and in this 
respect the time of the birth of the child is immaterial. It 
has indeed been asserted that this latter point of time must 
be regarded, because by his birth the child has already estab- 
lished a certain legal relation, which only obtains fuller effect 
by the subsequent marriage of the parents ; and it is added 
that the father could arbitrarily elect before the marriage a 
domicile disadvantageous to the child (a). But we cannot speak 
at all of a right of such children or of a violation of it, since it 
depends on the free will of the father not only whether he 
marries the mother at all, but even, if he contracts such a mar- 
riage, whether he will recognise the child. In both these cases 
the child obtains no right of legitimacy, for a true proof of 
filiation out of wedlock is impossible ; and, accordingly, volun- 
tary recognition, along with marriage and independently of it, 
can alone confer on the child the rights of legitimacy (b). 

(a) Schaffner, § 87. 

(6) This is 80 in common law. In the Roman law this proposition was 
less prominent, since legitimation applied only to the children of concu- 
bines (jiaturales)^ in whose case thepaternity was just as certain as in the 
case of those bom in marriage. We have no naturaleSf but only spurii ; 
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Wherever English law prevails, on the contrary, it is 
assumed that the operation of paternal power and legitimation 
on foreign immoveables must be determined, not according to 
the lex domicilii^ but by the lex rei sitce (c). 

C. Guardianship. — ^There is an essential distinction be- 
tween guardianship and the legal institutions hitherto discussed. 
Only in the most ancient Koman law could it be regarded as 
an institution of purely private law. It has since gradually 
assumed the character which it presents in the modem common 
law of Germany, as well as in other legislations. Guardianship 
in the present day is the exercise of the protection which the 
state is entitled and bound to give to the most numerous and 
most important class of those who need such care, pupils and 
minors. So viewed, guardianship belongs essentially to the 
public law, and only some special consequences fall within the 
province of private law. In conformity with tliis view, how- 
ever, guardianship is not only subject to different rules in 
different countries, but even in one and the same country is 
susceptible of a less rigid treatment, on the part of the public 
authorities, than legal relations belonging to the strictly private 
law. These differences appear not merely in the rules of law 
themselves, but even in the selection of the local law by which 
these rules are fixed. 

I now turn to the most important legal questions relating 
to this subject. 

1. Constitution of Guardianship. — ^It is correctly laid down 
as the rule, that the law of the ward's domicile, which generally 
coincides with the last domicile of the deceased father, is deci- 
sive with regard to the establishment of a guardianship, and 
that such guardianship then includes also the estate of the ward 
situated elsewhere (d). Here, however, the following devia- 
tions from the strict principle are to be kept in view : — 

and in regard to these, everything depends on the voluntary recognition of 
the father. The Prussian law indeed regards mere proof of carnal inter- 
course within a certain time bi'fore the birth as itself proof of paternity 
(A. L. It ii. 1, § 1077) ; yet in legitimation by marriage, it makes the 
rights of legitimacy begin from the nuptial ceremony {A. L, R. ii. 2, § 598). 
Hence, according to the sense of the Landrecht, legitimation has no place 
if the father, before the marriage, transfers his domicile into a country 
where the common law prevails, and then refuses to recognise the child. 
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c) Story, §§ 87, 456. Schaffner rightly declares against this, § 39. 

'. v< - ' 



[d) P. Voet, sect 9, c. 2, § 17 ; J. Voet, in Pand. xxvL 6, § 6 ; Schaff- 
ner, § 41. 
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First, if immoveable estate of the ward lies within a different 
jurisdiction, or, it may be, in a foreign country. It may happen, 
in this case, that a special guardianship is constituted for such 
parts of the estate, so that the same ward may have several 
tutors in territories locally distinct (e). Such an arrangement 
occurs in Roman law. Neither the testamentary nor the legal 
tutors were affected by these local varieties. If, on the contrary, 
the magistrate had to appoint tutors over a widely scattered 
estate, these were specially appointed for each sovereign juris- 
diction, — some for the res ItaUcaSy others for the res provin- 
ales (/). By the Prussian code there is constituted, as a rule, 
one guardianship for the whole estate, and that according to 
the kw of the domicile of the father: a subsequent change of 
domicile is allowed to have influence only exceptionally. Special 
curatories may be constituted for parts of the estate situated 
abroad, and these have to place themselves in connection with 
the proper guardianship (g). It is provided by treaties between 
the Prussian Government and neighbouring states, that the 
guardianship shall be constituted according to the domicile of 
the ward : if, however, he possesses immoveables in the other 
country, its court shall have the choice of subjecting these to 
the general guardianship, or of constituting a special guar- 
dianship for them (A). The practice in the countries sub- 
ject to English law is extremely uncertain, because in these, 
partial and special guardianships are constituted not merely 
for the immoveable, but also for the moveable estate situated 
abroad (i). 

But, secondly, even irrespective of the situation of the 
estate, the necessity of the individual case may justify a com- 
plete deviation from the principle, especially if, according to 
the family relations, no influence on the future condition of the 
ward is to be ascribed to the last domicile of the father. A 
case taken from real life will illustrate this : The father of a 
family died at his domicile at Bonn, where also was the seat of 
his estate, especially of several immoveable properties. The 

(e) Comp. the writers cited in note d. 

If) L, 39, § 8, de adm. (26, 7) ; L. 27, pr, de tutor, et cur. (26, 5). 
(g)A.L, R, ii. 18, §§ 56, 81-86. 
(h) Treaty with the kingdom of Saxony, 1839, art. 15, and in the same 
terms with other states. (See above, § 348.) 
(0 Schaffner, § 41 ; Story, § 492 f olL 
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children, in accordance with the provisions of their father's 
testament, immediately changed their domicile to the residence 
of a distant relation out of the Prussian state. At the same 
time the testament had, from personal confidence, committed 
the guardianship to an inhabitant of Berlin, with very ample 
powers. According to the principle above stated, the guardian- 
ship must have been constituted at Bonn, under French law, 
and must have continued there. But the Ministry of Justice, 
as the supreme superintendent of guardianships throughout the 
whole state, transferred the guardianship to Berlin, whereby the 
supreme control over it passed to the Kurmarkische Pupillen- 
collegium (Board for the Supervision of Wards) in Berlin, and 
at the same time the Prussian code became applicable. 

2. Administration of Gtuirdianship, — ^It cannot be doubted 
that, as a rule, the administration of guardians is regulated by 
the law of the court under which their o£5ce has been established 
and is carried on. Here, again, a question arises as to the case 
in which foreign immoveables belong to the estate, and are 
administered, not by a special guardianship (as may be done 
according to No. 1), but by the general guardianship. 

It is asserted by many that, according to a universal prac- 
tice in regard to such immoveables, and especially in respect to 
their alienation, the lea rei sitce must be observed, so that then 
the management of the same guardian would have to be judged 
according to different laws (k). It is evidently assumed that 
the law as to the alienation of pupils' pi'operty is a real statute. 
I can admit this assertion neither in principle, nor with respect 
to the alleged general practice. 

In the first place, I cannot admit it in principle. If a law 
ordains that the property of pupils shall be alienated only under 
certain restrictions (such as by auction, judicial decree, etc.), 
that is a measure of precaution — not for the security of the 
transmission of such property, nor for the increase of its produce 
(which would show the law to be a real statute), but for the 
person of the ward as standing in need of protection. For his 
security certain forms of alienation are required ; and only when 
these are observed is the act of the alienating guardian allowed 

(k) Schaflfher, § 41. Somewhat more careful is the expression of P. 
Voet, sect 9, c. 2, § 17. He holds it to be advisable that in alienation the 
guardian should secure himself by a decree of both courts. 
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to have the same effect as the alienation of a proprietor of full 
age. Hence the purpose of such a law is the completion of the 
guardian^s acts ; it is a personal, not a real statute. In other 
words, the legislator makes provision with respect to the minors 
placed under his care, not with respect to property situated in 
his country. 

But even the general practice is more easily asserted than 
proved, as is usual with general statements of this kind. I will 
cite a very instructive case relating to this matter (/) : — A minor 
of noble family lived in Bavaria, and had guardians there. He 
had land estates in the Rhenish provinces of Prussia, over which 
no special guardianship was there established. The Bavarian 
guardians sold the lands at their own hand, and without expos- 
ing them to public auction. After he had reached majority, the 
former proprietor challenged the sale as null, because the French 
laws as to the alienation of the property of pupils were not 
observed (m). In all the instances this plea was repelled, be- 
cause these statutory restrictions form an inseparable whole, 
and several parts of them (Family Council and the subrogd 
tuteur) are entirely inapplicable to foreign guardianships. It 
was held, therefore, that these laws were to be applied only to 
guardianships subsisting in the territory of the French legisla- 
tion, not to all immoveables situated there. 

The treaties of the Prussian Government with neighbouring 
states (Note h) give the following direction to the personal 
guardian who administers immoveable properties in a foreign 
country : * The latter, however, has to observe, in the affairs 
relating to the immoveables, the statutory rules in force at the 
place where they are situated.' If we take this passage in the 
widest extent of which the words are susceptible, they must be 
referred also to the restrictions on alienations by guardians, and 
then they would be in opposition to the judicial sentence just 
quoted and approved. I would be inclined, however, to sup- 
pose in the passage a somewhat inaccurate phraseolo^, and 
not to refer it at all to statutory rules as to guardianship y but 

(/) Judgment of the Court of Cassation at Berlin, 1847, in the case of 
Bassenheim coTktTK Raffavf \ see Seuifert, Archh\ vol. ii. n. 2. 

(ill) Code Civil, arts. 457-460. Tliere is required, (1) resolution of a 
family council in concurrence with the court of first instance ; (2) public 
sale in presence of the suhroge tuteur (chosen by family council, art. 420), 
and with concurrence of the court or of a notary. 
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only to the rules touching the ordinary commerce in immove- 
able property, such as the constitution of mortgages, judicial 
confirmation, publication, etc. 

3. Lastly, the personal legal relations of the guardian are 
still to be noticed. 

Only the positive law of the domicile of the guardian can 
determine as to the obligation to undertake the guardianship, 
and the allowable expenses. 

The principles before laid down as to the forum and the 
local law as connected therewith (§ 370, No. 2, § 372), are to 
be applicable also to the obligations which the guardian con- 
tracts by his management. 

It has recently been maintained, on grounds of expediency, 
that the court superintending the guardianship must always be 
regarded as competent, although it is not the court to which 
the guardian is personally subject, nor that which would be 
held to be the special forum gestae adminisirationis (n). So 
general an assertion is to be doubted, if it were only because 
the judicial system of each country must be considered. But 
it must also be rejected as impossible at many places, viz. 
wherever the magistrates that control the affairs of minors 
have no ordinary civil jurisdiction.^ 

Note A. (Legitimation per Subsequens Matrimonium.) 

The following are the passages of Schaffner, Bar, and Hefiler on 
this disputed subject. 

SCHAEFFNER. 

In considering the application of the rule of international practice, 
which refers questions regarding a person^s status and his capacity 
for rights to the law of his domicile, Schafiner says {Entwickelung des 
internalionalen Privatrecht^ Frankfurt-am-Main 1841, p. 49 sqq. : — 

* § 37. Positive laws as to legitimation by subsequent marriage * 
are very various. The laws of most of the states on the continent of 
Europe admit this legitimation generally^ though with distinctions in 

(n) Miihlenbruch, Archiv^ vol. xix. pp. 862-865. 

^ On the law relating to guardianship, see, in general, Fraser, On Parent 
and Child, p. 588 sqq. ; M*l^uren, On Wills and Succession, vol. i. pp. 48 sq., 
48 sq. ; Bar, § 106 ; Stuart v Moore, 23 D. 51, 446, 595, 902, 4 Macq. 1, 
9 H. L. Ca. 440 ; Enohin v Wylie, 10 H. L. Ca. 1, 31 L. J. Ch. 402 ; 
Nugent v Vetsera, 35 L. J. Ch. 777. 

^ Alef, de Stat, concursu (in Diebus Academicis iv.), § 40 ; Burge, Couu 
I 101. 
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respect of certain illegitimate children, or in respect of the form of 
the acknowledgment by the parents.* It is also the law in the law 
of the Isle of Man,* Guernsey and Jersey, in Lower Canada, St. 
Lucia, Trinidad, Demerara, Berbice, at Uie Cape of Good Hope, 
Ceylon, Mauritius, — as well as, in North America, in the States of 
Vermont, Maryland, "Virginia, Georgia, Alabama, Mississippi, Loui- 
siana, Kentucky, Missouri, Indiana, and Ohio,^ — also in Scotland.* 
In Ireland, England,^ and those of its dependencies in the West 
Indies and North America which hare not been named, as well as 
in the other States of North America,* legitimation by subsequent 
marriage is not admitted at alL 

^ The question thus arises, what law ought to determine whether 
an individual is or is not legitimized by a subsequent marriage ? Is 
the decision to be according to the law of the place where the mar- 
riage is entered into, or according to the law of the place where the 
parents have their domicile at the date of the marriage, or according 
to the law of the place where the child to be legitimized iwas born, 
or according to the law of the situs of immoveable property, which 
the child claims as heir ab intestato of his parents ? 

' As to the law of the place where the marriage is entered into, there 
will be no difficulty in rejecting it ; for this reason, that the opposite 
course would place it in the power of the parents, by contracting 
marriage abroad, to impress the character of illegitimacy, even in 
respect of their own country, on a child who, by the law of that 
coimtry, was capable of legitimation. It has therefore been decided 
that persons who had procreated an illegitimate child in England, do 
not legitimize it, so far as regards England, by their subsequent mar- 
riage in Scotland. Conversely, persons who had had an illegitimate 
child in France, would legitimize it by their marriage in England.* 
Just as little can the question be determined by the law of the place 
where the parents have their domicile ^® at the time when the mar- 

* Comp. e,g. Febrero, Noviss, torn. L tit. 3, c. 2, p. 118 ; D'Aguesseau, 
(Euvres, vii. 381, 470. 

^ Lex Scripta of the Isle of Man, pp. 70, 75. 
» Burge, i. 101. 

« Erek. Inst. i. 6, 52 ; Bankton, i. 5, 54. 
^ Co. Litt. 245 (a) note. 

* Griffith's Law Register, passim, 
» Story, § 87 ; Barge, i. p. 102. 

^0 Tittmann (de compet, legg, extern, et domest, in dejin, juribus con- 
juguniy Halle*1822), § 17, seems to be of a different opinion : — ' Si quia 
Anglus, juncto post natum filium in Anglia matrimonio, vel ipse in Saxonia 
sedem figit, vel filius, hie in foro Saxonico legitimis accensendus esse vide- 
tar liberis. Ea enim est apud nos matrimonii vis. Fac vcro, Saxonem cmn 
liberis per subsequens matrimonimn leeitimatis in Angliam domicilimn 
transferre, legitimi et in Anglia, opinor, habebuntur liberi, quoniam id jus 
aoquisivenmt in Saxonia. Nee, si Angli illius filius, qui vi matrimonii inter 
parcntes initi et domicilii in Saxonia ftxi legitimatus est, in Angliam redit, 
JUS in Saxonia acquisitum amittere videtur.' 
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riage is entered into ; for otherwise, it would be in their power, by 
the capricious choice of a domicile, to destroy the status of a child 
capable of legitimation. It may indeed be objected to this reason- 
ing, that the parents may omit the marriage altogether. But the 
argument a majori ad minus cannot well be applied here, because, 
from the moment of the child's birth, a certain legal relation must 
always have subsisted between him and his parents, from which either 
the possibility or the impossibility of legitimation by a subsequent 
marriage must result. But this possibility or impossibility is in turn 
conditioned by the existence of the child ; and in this, as in every 
legal relation, we must look to its commencement ; %.e, in the case 
before us, to the birth of the child. The laws of the place where the 
birth of a child actually takes place, exclusively determine, there- 
fore, whether he can be legitimated by subsequent marriage.^ ^ 

' This process of reasoning leads to the same result to which many 
jurists have come by a different way.^^ 

* § 38. Some examples will further illustrate this theory. In F. 
J. de la Goestiere ^' a case occurs, in which a certain Jeanne Peronne 
Dumay, from Flanders, had borne an illegitimate child to a certain 
Conty de Quesnoy, of Picardy, in France. The parents afterwards 
went to England, and were there married. The question arose, 
whether the natural child was to be held as legitimated by the French 
law, and capable of succeeding to property left by his father in 
France ? It was decided that the child had lost nothing of his ori- 
ginal capability of being legitimated by the subsequent marriage of 
his parents ; and the place of entering into marriage could be re- 
garded only in so far as concerned the solemnities there required. 

* The converse of this is found in a case decided by the courts of 
Scotland.** Alexander Ross, a Scotchman by birth, had begotten in 
England, where he was domiciled, a natural son by an Englishwoman. 
The parents afterwards travelled to Scotland, and there contracted 
marriage with each other. The natural son claimed in the Court of 
Session, as having been legitimated, certain immoveable property of 
his father, situated in Scotland ; but the action was dismissed in the 
Court of Appeal, on the ground that the status of illegitimacy, and 
consequently an incapacity to be legitimized, had ^een impressed 
upon him by the English law as the lex ofiginis ; and this incapacity 
could in no way be removed by the accidental celebration of a mar- 
riage in Scotland." 

^^ Alef, § 40, seems to be of the same opinion. 

^^ Comp. Bouhier, Cont. de Bourg. c. 22, §§ 4-10 ; BouUenois, i. 62, ii. 
10 ; MerUn, tit. Ldgitimite^ sect 2, § 11, p. 865 ; Soefve, Nouveau Recueil 
de plusieurs Questions Notables, torn. 2, c. 4, c. 20. 

^® Journal des Principales Audiences du Parlement, torn. 3, Ij. 2, c. 17. 

^* Fac. Coll. 15 May 1827 ; 4 W. and S. 289 ; Buj^e, i. 108. 

" Barge, i. 108, cites other similar decisions. 4 W. and S. 289 : Shed- 
den V Patrick, Diet, voce Foreign, Append. 6, 1 July 1803. [See Munro v 

K 
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' § 39. If the theory above stated is admitted as correct, it cannot 
be contended that the operation of legitimation per subsequens matri- 
momum is to be restricted in regard to such immoveables as are 
situated in a country which does not recognise legitimation by subse- 
quent marriage. Some have been led into this error by the doctrine 
of real statutes. 

' It is not at all the prpvince of the so-called real statute to de- 
clare who is legitimate, and who is not ; if so, it might expatiate over 
the whole subject of personal status, which would be quite inconsis- 
tent with the nature of the real statute. 

'The adherents of this opinion arrive also at singular results. 
For while they make the real statute decide the matter of legitimacy 
in reference to immoveables, they apply the personal statute in re- 
spect to moveables situated in the same state. Must it not happen in 
this way, that the same person in the same state is to be regarded as 
at the same time illegitimate and legitimate ? 

' The case is somewhat different when the real statute is expressly 
opposed to the legitimation in a prohibitive form. Thus, in Eng- 
land, e.g., it is the common law that no one can succeed to land in 
England, who has not been bom in lawful wedlock.^* 

* § 40. It has been doubted whether a subject legitimized by the 
rescript of his sovereign is to be held as legitimate in foreign 
countries. The question, it seems to me, must be unconditionally 
answered in the affirmative. If the legitimation is effectual accord- 
ing to the laws of the country where the person legitimated has his 
domicile, why should it not exert the same virtue everywhere, since 
it rests on no other foundation than an application of the law of the 
domicile as to status, in conformity with that law?^^ 

* The arguments urged against this appear to be untenable. Some 
say, to admit the validity of such a legitimation abroad, would be to 
confer on the governor of the country where it is granted, the right 
of disposing of immoveable property situated in foreign states ; be- 
cause the person so legitimated might acquire, as legitimate, rights 
in immoveables, which previously, as illegitimate, he would not have 
had." Those who thus argue, evidently make an entirely perverted 
application of the real statute ; they entertain a view of it which has 
never been recognised in practice. . The lex rei sitcB, in principle, does 
not affect in any degree the status of foreigners.^* In the circum- 

MunrOj 1 Rob. App. 492. In these cases, the domicile of the parents at 
the time of the marriage was regarded as the criterion.] 

^^ Mirror, fo. 16 ; Brae ton, 63 ; Glanville, by Beames, p. 180 ; 2 Inst. 
96 ; Burge, i. 110 ; Story, § 87. 

^' Anton, de Rosellis, tract, de Legit, (in Oceano Juris), 1. 2, n. 24. 

18 Cf. Alef, § 39 ; Voet, de Statut. sect. 4, c. 3, § 15, p. 138 ; Le Bret, 
Quest. Notahles, liv. 3, decis. 7 ; Boullenois, i. 64. 

1® Maurenbrecher^s Lehrhuch der heutigen gemeineii Deutschen Rechts, § 
126 
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stance that effect is given, in reference to immoveables situated 
abroad, to the due and effectual legitimation of a foreigner by re- 
script, according to his own domestic law, it is not implied that the 
governor of that country is invested with any power of disposal as to 
these inunoveables. His act operates only upon the status (Er dis- 
ponirt lediglich liber den Status). 

* Nor can any weight be given to the argument that, e.^., it would 
thus be allowed to the foreign prince to confer on his subjects the 
character of legitimacy in necem of the subjects of this country. This 
proposition may more fairly be inverted, and expressed thus : Why, 
then, is the foreigner held illegitimate in this country ? The native- 
bom subject will say : Because the law of his domicile declares him 
so. To which it may be replied : Good ; if this law prevails to make 
him illegitimate, it must then prevail also for the contradictory of 
this, so as to make him legitimate. This is also the view taken in 
practice.'®' 

. Bar. 

* Relation between Parents and Children. 

§ 101. 

* The purely personal relation between parents and legitimate chil- 
dren is, like the personal relation of the spouses, and under the same 
limitation that no one can make effectual in any country rights 
which are there regarded as contrary to morality, or public decency 
and order,^^ to be judged according to the law of the domicile of the 
parties concerned.*' 

* Paternal Power — ^Its Constitution by Birth — Legitimation. 

§102. 

' The question whether a child is bom in wedlock, and is thus sub- 
ject to the paternal power, must be judged by the laws of the place 

^® Waning- Ingenheim, Lehrhuch des gemeinen Civilrechts, § 22 ; Miihlen- 
bruch, D. P. § 72. 

^1 E.g. the right of parents to chastise. Wachter, ii. p. 188. 

«2 ArgentrsBus, No. 7 ; Phillips, D. Privatrecht (BerUn 1846), § 24, p. 189. 
The actual domicile, not the domicile at the birth of the child, determines 
as to the religious education of the children; yet, in case of doubt, a 
permanent determination obtained according to the laws of the earlier 
domicile, must be maintained also at a new domicile, although contracts as 
to the religion in which the children are to be brought up may be null, accord- 
ing to the laws of the new domicile. This is unquestionable in Hanover, 
according to the analogy of the transitory provisions in the ordinance of 
3l8t July 1826 (G. S. I. p. 174). As to the laws of different states on this 
subject, see Foelix, ii. p. 497 ; Unger, (Esterr. Privatrecht^ p. 195. Cf. 
Savigny, supra^ p. 250. The relation of servant and master follows the 
rules of the law of obligations. 
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at which the father had his domicile at the time of his child's birth ; ** 
for the place of the marriage is here of no importance. 

* The effect of the various presumptions which exist as to paternity, 
is to be determined according to the same laws ; they are not rules 
for the persuasion of the judge, which are subject to the lex fori^^ but 
actual rights of the child.** The reasons for this view can be as- 
signed only in treating of the law of procedure ; here we can only 
suggest how hazardous it would be if the child could not rely for the 
evidence of his legitimacy on the presumptions which were decisive 
at the time of his birth, or if different judgments should be pro- 
noimced in different countries as to legitimacy. 

* If a particular form is required for the acknowledgment of a 
natural child, the rule locxis regit actum takes effect, so far as the 
intention to recognise the child comes into consideration, which 
may cert^ly in some circumstances be questionable in regard to an 
act essentially belonging to the law of the domicile of the person 
making the recognition. «« 

* Tlie legitimation of natural children, whether by subsequent 
marriage or by an act of the sovereign power (rescriptum principis), 
is nothing but the legal equalization of certain illegitimate children 
with the lawful children. That positive law, therefore, which de- 
termines as to the rights of the lawful children, must be the rule also 
for the legitimation of natural children ; and as the former are sub- 
ject to the laws of their father's actual domicile, so this is to be 
judged by the laws of that domicile *' which the father has at the 
time of the event constituting the legitimation.** 

* Some writers have adopted the view that the time of birth alone 
determines the question, because birth itself confers on the child, 

2» Bouhier, ch. 24, No. 122 ; Gunther, p. 732 ; Walter, § 46 ; Gand, 
No. 430 ff. ; Savigny, p. 338 ; Unger, (Esterr, Pr, R. p. 195 ; Burge, i. 
89 ; Fcelix, i. No. 33, p. 79. 

** Burge, i. 88, is of a different opinion. 

** See Bar, infra, § 123. Boubier and Fcelix adopt this view. Even 
Burge admits that the so-ciilled prassumptiones Juris et de jure^ such as that 
of the Code Civil, art. 314, to rebut which no proof, however strong, is ad- 
missible, are not mere rules for determining the force of the evidence on 
the mind of the judge. 

*^ Gand, No. 436. A child begotten and bom of foreigners in France 
may avail himself, in proving his legitimacy, of an Acte de Naissance 
executed in France, and also of the kind of evidence competent in his own 
country. Foelix, l.c, and No. 73, Demangeat. 

*^ The place where the subsequent marriage of the parents is entered 
into is of no importance. See Wheaton, i. Ill, and the authors cited below. 

2s If the child has acquired a special domicile or a nationality of his 
own, legitimation cannot take place against his will (or that of his guar- 
dians), unless it must necessarily be submitted to by the laws of his special 
domicile. Gand, No. 446. It is otherwise in regard to the rights of the 
mother. Here, as a proof of the birth is possible, the will of the child is 
immaterial as to the leading of this proof. Gand, No. 458. 
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finally and conclusively, the quality or capacity of being legitimated 
in a particular way, or of not being legitimated at all (die Eigenschafk 
ob und wie es gUltig legitimirt werden konne),** or, as it has been 
said, because the birth of the child itself foimds a certain legal re- 
lation between him and the father, which must be judged only ac- 
cording to the positive laws under which it has originated.*® But 
although the birth of the natural child may impose certain obliga- 
tions on the man who has had carnal connection with the mother 
before the birth, — and to this extent the birth of the child originates 
a legal relation between him and the reputed father, — ^yet that is 
precisely the meaning of illegitimate birth, and the matter with 
which alone we have here to do ; that is, the existence of a family 
relation to the father is denied. From the purely arbitrary expres- 
sion, * capacity or incapacity of the child to be legitimated,' nothing 
can be inferred. One might with equal justice assert that, if the law, 
at the place of birth, forbids marriage between first cousins, and the 
child is thus declared incapable of such a marriage, he cannot, in 
consequence of his original incapacity, even after the acquisition of 
another domicile the laws of which contain no such prohibition, 
contract such a union with a person domiciled there. Neither can 
it be argued that, according to the view we have taken, the father 
may choose, before entering into the marriage with the mother of 
the child, a domicile disadvantageous to the latter. For on the one 
side the legitimation depends on the voluntary recognition of the 
father ; ** and on the other side, if a recognition of the child, made at 
a previous domicile, has actually given a right conditional on the 
subsequent celebration of a marriage, this right is not lost, according 
to our view of the law, by the transference of the domicile ; '* for 

•^ Merlin, Quest, de Dr. art. Legitimation, § 1 ; Story, § 93. Cf. Burge, 
i. 102, 106, 107. It appears, however, that the English decisions there 
referred to depend, not on this principle, but on the circumstance to be 
illustrated below, note 35. The decision of the Court of Caen, Nov. 18, 
1852, given by Demangeat (Foelix, i. 97, n. 6), that the child oi an Eng- 
lishman and a Frenchwoman bom in England is not legitimized by a sub- 
sequent marriage of its parents, is not, as it is there stated, at variance 
with the view here adopted ; it would only be so if the En^ishman had 
afterwards got himself naturalized in France. 

*® SchafFner, pp. 50, 51, ante, p. 257. 

*^ Savigny, ante^ p. 250. 

32 It is not quite exact to say that the domicile of the father at the time 
of the marriage shall decide (Savigny, ante, p. 250 ; Walter, § 45 ; Unger, 
i. p. 197). The decision given in SchafFner, pp. 51, 52, may be reconciled 
with the view here adopted, but not with that which takes the domicile at 
the time of the marriage as the criterion. According to the view of the 
text, the child may avail himself of the laws of that one among several 
successive domiciles of the father which are most favourable to him. But 
the fact of birth per se constitutes no family rights in the child against the 
father. Savigny (supra, p. 250, c) observes as to the Allgem. Preuss. Land- 
recht : * The ProsBian law certainly reguxU the proof of mere concubitus 
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although the laws of the new domicile do not assign the same effect 
to a recognition made within their territory, yet they will by no 
means refuse to a declaration emitted und^r the authority of other 
laws the efficacy which originally belonged to it. 

* The effect of legitimation when it has taken place by the law 
of the domicile, must extend also to the succession to immoveables 
situated abroad,** so far as this depends only on the question whether 
the child is to be regarded as legitimate.** The decisions of the 
English courts** differ from this doctrine; and notwithstanding 
that they adopt the view, that a child who is not legitimate by the 
law of the domicile is excluded, irrespective of the laws of the locus 
rei sitcBj from claiming, as a legitimate child, the succession to im- 
moveables, they yet require for such successions that the child shall 
be held legitimate also according to the lex loci rei sitce}^ These 
decisions are explained in the following manner : The English law 
gives no action against the father for recognition or acknowledg- 
ment even to the legitimate child : the illegitimate child recognised 
by the father has against him the same rights as a legitimate child,*^ 
and the legitimacy of the child who has been acknowledged by his 
father comes under consideration only as a prejudicial point in ques- 
tions of succession. The exclusion of acknowledged children bom 
out of wedlock does not therefore rest (as e.g, in the modem common 
Roman law) upon the legal uncertainty, only removeable by legiti- 
mation, whether the children are reaDy the offspring of the alleged 
father, but on the imperfect capacity for rights which exists in the 

within a certain time before the birth as evidence of paternity (i4. L, i?. 
ii. 1, p. 1077). Yet in the case of legitimation it makes the rights of legi- 
timacy begin with the solemnization of the marriage (A, L. R. iL 2, p. 598). 
Hence, according to the spirit of the Landrecht, legitimation cannot be 
admitted if the father changes his domicile before the solemnization of the 
marriage, into a country where the common law prevails, and then refuses 
to acknowledge the child. 

*» Schaffner, p. 53 ; Bouhier, chap. 24, No. 123 ; Giinther, p. 732 ; 
Hommel, Rhaps. Qusest, ii. obs. 409, No. 3 ; Hert, iv. 14 ; Boullenois, i. 
^ pp. 62, 63, 130, 131. 

^* Story is in favour of this opinion, §§ 87 a, 105 ; and Lord Brougham 
(in Story, § 93, No. 93). Cf. judgment of the Supreme Court of Appeal at 
Oldenburg, 5 March 1853, Seuffert, vi. 433, 434 : * What children are to 
be held as legitimate, and what as validly legitimated, is determined by 
the laws as to legitimation existing at the time of birth. But the laws of 
the domicile of the deceased decide as to succession of legitimated children, 
as well as that of children bom in wedlock.' 

** Burge, i. 109, adopts the principle of these decisions. ' The per- 
sonal quality or status of the person, if it constitutes his title to succeed to 
real property, must be that which the lex loci vel rei sitas has prescribed.* 

*« Story, 87, a. 

^^ Burge, L 90 ; Blackstone, i, 451 ; Stephen, ii. 269. In respect of 
the succession to moveables also, the bastard is held as Jilius ntdlius ; but 
the Crown can make a special disposition. Stephen, ii. 187. 
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case of illegitimate children *' in the older Grerman law, and in many 
LehnrechU. Just as one in his native coimtry, if such a Lehnrecht 
prevails there, cannot claim the succession to a fief (Lehn) in 
virtue of the legitimation conferred on him by his own sovereign, 
which is complete and conclusive for all other relations ; so the 
foreigner, who has no greater capacity for rights than the native 
Englishman, is not entitled to acquire landed property in England, 
since principles of feudal law have there absolute authority in regard 
to land.** That one whom the lex domicilii declares incapable can- 
not, irrespective of the EngUsh law, succeed ab intestato to landed 
property in England, is explained by the fact, that in such a case 
the lex domicilii denies the relationship between the ancestor and 
the descendant ; *and relationship must be judged according to the 
lex domicilii, and is the ground and condition of succession to 
immoveables in England. 

* The imperfect capacity for rights which in the middle ages, and 
afterwards even in modern times, often attached to those bom ille- 
gitimate, illustrates also the opinion of the older writers, which con- 
fined the effect of the legitimation bestowed per rescriptum principis 
to the territory of the granter,*® especially as the legitimation, even 
within the dominions of the prince who conferred it, had only the 
effect that the succession of the legitimatus was not confiscated by 
that prince, and passed to the relatives, by dispensing with the older 
German rules of law, which permitted bastards neither to inherit nor 
(within a certain limit) to leave an inheritance.*^ In most territorial 

^^ The exception which the English law makes in the case of a Bastard 
puis ne is only referable to principles of equity. 

3^ Cf. above, § 27, for tne principles as to the capacity for rights. The 
reasons assigned in England for this decision are not conclusive, as indeed 
Lord Brougham has shown. In particular the words of the Statute of 
Merton^ which is appealed to on this point, and which requires birth * in 
lawful wedlock,' only lay down generally the requisite of legitimacy. And 
in like manner, it cannot be argued that we are here dealing with a pro- 
hibitive law, because confessedly there are even prohibitive laws which are 
without cavil enumerated among the personal statutes. A similar de- 
cision to that given in England is found in MolinsBus, ad Consuet. Paris. 
§ 8, gl. 1, Nos. 86, 46 ; and Bouhier, ch. 24, No. 128 ff., for the case in 
which a statute calls to the succession only children ^nes en loyal 
manage. ' 

*o Alb. Bran. De Statut. art. xiii. § 51 ff. : * Et ideo differt (legitimatus) 
a legitime tanquam imago ab eo, cuius imaginem repnesentat Et prop- 
terea, Salycetus dixit, quod legitimatio non facit esse essentialiter legitimum.* 
Bald. Ubald. m L. 1^ C. de S. Trin, No. 75 ; Ghassenseus in consuet. Bur- 
(jund. Ruhr, ix. in tit, des mains mortes^ verb, va detneurer, Nos. 17, 18 ; P. 
Voet, iv. 3, § 15 ; Argentraeus, No. 20 ; J. Voet, de Stat. § 7 ; Bartol. ad 
L, 1, C, de S .Trin. ; Alef, No. 59 ; Cocceji, de Fund, v. § 7, 8 ; Boullenois, 
/. S. 64. Cf. Bouhier, ch. 24, No. 129. 

^^ Ghassenseus, l,c, Ruhr. viii. in tit. des Successions de Bastards^ verb, ab 
intestat, Nos. 82, 41, 250 ; Mynsinger, Ohserv. Cent, iiL obfi. 26, Nos. 7, 8, 
11; Gerber, D. Pr. jR. § 39. 
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laws in modern times *' illegitimate birth no longer creates a dimi- 
nution of the capacity for rights, and lawful birth only bestows the 
concrete rights depending on relationship. Even, therefore, if we 
extend the efficacy of a legitimation granted by rescript to the suc- 
cession to foreign immoveables, it would be erroneous to speak of 
legitimation in this manner, as if the sovereign disposed of landed 
property not situated in his own dominions ; ^^ and as a foreigner is 
illegitimate among us when he is so by the law of his domicile, he 
must also be held to be legitimate when the law of his domicile de- 
clares him to be legitimate/* On the other hand, legitimation so 
conferred in a state of which the father is not a subject, can consti- 
tute no rights of relationship as against him.** If the child has a 
different domicile from the father, then, in order to establish the 
rights of the latter as against the child, legitimation must be admissible 
also according to the law to which the child is subject.*® But this 
condition flies off when the child (of course under the sanction of 
guardians) removes to the domicile of the father.' 

Heffter. 

Heffler, like most other writers on public international law 
(Das Europdiache VoUcerrecht der Gegenwartj 4th ed. Berlin 1861), 
treats only cursorily of the conflict of laws. In his chapter on Muni- 
cipal Law (§ 37, p. 73) he lays down the principle, that * every legal 
relation which has sprung up under the sanction of a competent 
state is an accomplished fact for every one ; only no state is thereby 
obliged to allow to that fact the same effects as the other state allows 
or determines.' Each may fix, by positive law, the consequences of 
particular legal relations within its own territory at its own discretion. 
If, however, it does not lay down such a positive rule, it is to be 
assumed that it intends a legal relation originating abroad to have its 
original force and effect. * But never can a legal relation be forced 

** Except in regard to Lehnrechte. Of. Gerber, § 110. 

*^ Several of the writers quoted in note 40 adduce this argument. 

** Schiiffner, p. 65 ; Wening-Ingenheim, § 22 ; Muhleiibruch, § 72 ; 
GUnther, p. 732 ; Hommel, Rhaps. Qu. ii. obs. 409, No. 3 ; Supr. Court of 
Appeal at Kiel, 2 Feb. 1853 (Seuffert, 7, 399). * The legal efficacy of a 
legitimation granted^ by a foreign sovereign extends also to the foreign 
estate of the deceased.' One who is legitimated at his domicile per re- 
scriptum principis must therefore be held as legitimated in France also, 
although the Code Civil does not recognise a legitimation per rescriptum. 
(Cf. Code Civil, art. 331-333 ; Zacharia, Civilrecht, iii. § 370.) 

♦* Judgment of the Cour d'Appel de Paris, 11 Feb. 1808 (Sirey, 8. 2, 
p. 86). Such a legitimation certainly confers a complete capacity -for 
rights as to all legal relations pertaining to the territory of the sovereign 
who grants it, if the bastard enjoys there only an imperfect capacity for 
rights. 

*• Cf. above, note 29. 
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upon another state which that state reprobates ; ^' never can a legal 
relation be made to operate to effects which are repugnant to the 
legal system of the country,*' or to effects which are only permitted 
to its own domestic relations ; never is the mere legal fiction of one state 
obligatory for another which does not possess such a fiction^^^ although 
indeed further legal relations, which have already originated abroad 
on the basis of such a fiction, cannot be denied effect so far as they 
actually exist.*® But it can by no means be maintained that the very 
existence and conditions of a legal relation which has sprung up in a 
foreign independent state, are to be judged entirely according to its 
own law by every other state where the consequences of it come into 
question. A state would thus give to its own law an ultra- territorial, 
and even a retroactive force.' 

See further on this subject, Thibaut, Versuclie, i. No. 10; Jordaus, 
Diss. ducB de legit, in Fellenberg, Jur, Ant ii. No. 17; Shaw v Gould 
{in re Wilson's Trusts), 35 L. J. 243, H. of L. 37 L. J. Ch. 433 ; 
Goodman v Goodman, 2 K. and J. 595 ; In re Wright's Trusts, 2 K. 
and J. 597 ; In re Don's Estate, 27. L. J. Ch. 7. 98, 4 Dr. 194. 



Sect. XXXVIIL— (§ 381.) 

VI. FORMS OF JURIDICAL ACTS— (LOCUS REGIT ACTUM), 

After the foregoing examination of the several legal rela- 
tions with respect to the local law applicable to them, the 
exposition of a special rule of law still remains. This rule 
must be spoken of separately and at the close of the whole 
inquiry, because it is applicable to the most numerous and most 
important of the legal relations which have been discussed. 

*^ Thus no Mussulman can appeal in a Christian state to the law of 
polygamy in his own country as warranting him in entering into a poly- 
gamous connection. No foreigner divorced quoad vinculum in his domicile, 
can contract another valid marriage in a state which repudiates this kina 
of divorce. 

^® Thus e.g. the paternal power of a foreigner over his children must be 
modified according to the laws of his residence. 

4^ E.g. no judicial declaration of death (Todeserkliirung) can supply the 
place of actual proof of death for other states, which liave not this institu- 
tion at all, or have it in another form ; no legitimation of a natural child 
can come in place of the proof of legitimacy requisite in another state. [Are 
these not questions of evidence, as here stated, and therefore in this country 
governed by the lex fori f] 

*® E.g. a succession, which has already taken effect, to the rights of one 
judicially declared dead (einea Todterklarten). 
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It relates to the positive forms of expressing intention that 
are often prescribed for juridical acts (a). In this matter, colli- 
sions between different local laws occur very frequently and in 
many ways. One law may prescribe a positive form as necessary, 
another may require no such form ; or forms may be required 
by both laws, but different forms. In all such cases the ques- 
tion arises : What local law is applicable to the particular legal 
act in respect of its form ? From this alone, in many instances, 
is the validity or invalidity of the act to be discovered. 

If we consider this question from the general point of view, 
from which the whole foregoing inquiry has been conducted, 
we can hardly hesitate as to the answer. We must, as it seems, 
judge of the requisite form according to that local law to which 
the juridical act is itself subject according to the rules already 
laid down. Thus, in this view, contracts must be made accord- 
ing to the statutory forms of the stipulated place of fulfilment ; 
testaments according to the forms which prevail at the domicile 
of the testator; marriages contracted according to the forms 
required at the domicile of the husband. The observance of 
this rule is subject neither to doubt nor to difficulty, if the 
juridical act is performed at one of these places. But it very 
often happens that the preparatory arrangements for the act 
take place at another and, it may be, a very distant place ; and 
this circumstance may result in the greatest difficulties. 

At the place where the juridical act is to be completed, it 
will often be very difficult to discover with certainty the legal 
forms of that other place which properly regulates, or, if they 
are known, to apply them practically ; indeed, this will often 
be quite impossible, as must be apparent in the following 
example : — If a Prussian becomes ill in France, and wishes to 
make a will, he must, according to the rule provisionally laid 
down, obtain the co-operation of a court of law, because the 
Prussian law recognises none but judicial testaments. But in 
France no court has authority to take part in making a testa- 
ment, since such matters are only competent to notaries {b). 
Hence every Prussian would be obliged altogether to abstain 
froYn making a will, perhaps to the great disadvantage of his 
family. 

(a) As to the nature of these forms, see above, vol. iii. §§ 130, 131. 
, (h) Code Civil, arts. 971-979. 
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The great hardship of these cuxsumstances is obvious. 
Juridical acts sometimes become impossible, and still oftener 
incur the risk of invalidity from imperfect execution ; and all 
in consequence of forms imposed by positive law, certainly not 
for the purpose of hampering and hindering the ordinary course 
of civil affairs. This consideration has, since the sixteenth 
century, introduced with ever increasing consent^ a universal 
consuetudinary law, which takes the place of the provisional 
rule above stated, and removes the difficulties that attend it. 
This new rule is thus expressed : Locus regit actum ; and it 
means that the form of a juridical act shall be considered satis- 
factory, if it be in accordance with the law of the place where 
the act is done, even if another form is prescribed by the law 
of the place where the legal relation itself has its seat. This 
rule is unanimously acknowledged by the writers of various 
periods and nations (c). 

We have now to consider more minutely the application of 
this important rule to the various kinds of legal relations. 
From the general form of expression employed, it might readily 
be supposed that it is applicable to all relations, and that it is in 
all of equally important and frequent use. More accurate con- 
sideration, however, will in some measure restrict this notion. 

I. Hardly any application of the rule will take place where 
the status of the person is concerned ; for the mere expression 
of will, to the legal form of which alone the rule refers, has 
here little influence. Thus it would be quite a mistake to sup- 
pose that a minor could attain majority, or an infamous person 
be rehabilitated in a foreign country by a declaration of the 
supreme authority in that country, according to the rule locus 
regit actum. For these changes of status are not wrought by 
any expression of will by the party interested, for the form of 
which only it is necessary to provide. They can arise only 
from a voluntary resolution of the supreme power in the 

^ Bar, § 84, shows that the cuatomary reception of this rule was con- 
siderably earlier than the sixteenth century. He also traces its origin to 
the custom of authenticating contracts and other legal acts in a judicial 
manner, and the maxim, * Acta facta coram uno judice fidem faciimt apud 
alium/ 

(c) P. Voet, sect. 9, c. 2, § 9 ; J. Voet, §§ 13-15 ; Hert, §§ 10, 28 ; 
Eichhom, Deutsckes Recht, § 87 ; Story, §§ 260, 261 ; Foelix, p. 97 foil, 
[ed. Demangeat, i. 149] ; Schaffner, §§ 78-86 ; Wachter, ii. pp. 868-380, 
and p. 405 folL ; [Bar, § 35 n. 2, where many other authors are cited.] 
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state, and of that power to which the party interested is 
subject. 

IL Neither can this role have any important influence on 
juridical acts relating to the law of things, and that for the 
following reason : — ^It will be remembered that a very thorough- 
going distinction in the acts of men was noticed above for a 
different purpose (p. 155). There are acts which are every- 
where equally possible, so that it depends only on accidental 
circumstances whether they are done in one place or in another. 
Among these are obligatory contracts, the execution of a will, 
etc. There are, however, other acts which, by their very nature, 
can be done only at one place. Among these are the most 
numerous and important acts belonging to the law of things. 
In that department the lex ret nice always governs (§ 366), and 
the acts, so rich in consequences, that fall within it are generally 
so intimately connected with the thing itself on which they 
operate, that they can only be conceived as taking place where 
it is situated. Of these acts the chief is tradition (delivery) ; 
and there are also a variety of merely formal acts — such as 
judicial cession, recording in the registers of hypothecs, etc. — 
which can only be done before a public officer fixed at a par- 
ticular place. The rule lo€us reffU actum applies, by its very 
nature, only to acts of the first kind, because only in these can 
the place where the act is done chance to be different from the 
true seat of the legal relation, and thereby require such an 
artificial expedient. But for the same reason it is not applicable 
to the most numerous and important acts concerning the law 
of things. Nor is this remark confined to immoveable things, 
but it is true as to moveables also, in which tradition is likewise 
impossible except at the place where they are. But in the case 
of moveable things this circumstance is less important and less 
prominent, because the possessor can at any time change their 
place at his own pleasure, so that they are at once subjected to 
a new lex rei siice. 

The reason why the rule does not apply to real rights is 
therefore essentially the same with that which operates in 
regard to the status of the person. It is that in real rights it 
is not the will in itself that determines, but everything depends 
on the relation in which the person stands to the thing as the 
object of the real right This relation then may, according to 
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the terms of many positive laws, consist in a mere declaration 
of intention ; but that circumstance is in itself accidental, and 
alien to the essence of the real right. 

III. There is nothing to prevent the most extensive appli- 
cation of our rule to obligations, and particularly to obligatory 
contracts (J), although this kind of application is less frequently 
spoken of. Some examples will illustrate this. 

In many positive laws special forms are required for obli- 
gatory contracts as to immoveables (which contracts are quite 
distinct from the transference of property), while the Boman 
law knows nothing of such forms. According to our rule, then, 
there is no doubt that the validity of such an act must depend 
on the law of the place where the contract is made, without 
respect to the lex rei aitas? I notice tliis case specially, in order 
to observe that the Prussian law expressly requires the con- 
trary («). Here, therefore, there is a decided exception to the 
rule locus regit actum,, purposely and knowingly enacted. 

The authority of merchants' books as evidence is to be judged 
according to the law of the place where the books are kept (/), 
Their probativeness, indeed, appears to belong to the law of 
process, and hence to be properly subject to the lex fori. But 
here it is inseparably connected with the form and effect of the 
juridical act itself, which must here be regarded as the prepon- 
derating element. The foreigner who deals with a merchant 
belonging to a place where mercantile books are probative, 
subjects himself to its local law. 



(d) Wachter, ii. p. 405. 

2 Govan v Boyd, 1790, Beirs Ca. 223. For a full discussion of the rule, 
see Earl of Hopetoun v Scots Mining Co., 1856, 18 D. 739. 

(e) AUg. Landrecht, i. 5, § 115 : * In all cases in which immoveable things 
— their property, possession, or use — are the object of a contract, the laws 
of the place where the thing is situated must be observed in respect of the 
form ; but the Prussian law requires writing in all contracts as to land, 
which is not indeed said expressly, but follows undoubtedly from i. 5, § 185, 
i. 10, §§ 15-17, i. 21, § 233, and also from the fact that the object of such 
contracts will almost always be worth more than fifty thalers (i. 5, § 131). 
On the other hand, the maxim locm regit actum is the rule for contracts in 
general (i. 5, § 111) ; and this rule is recognised in regard to contracts as to 
moveables entered into out of the country, even if the action is before 
Prussian courts : i. 5, § 148. 

(/) Judgment of Ober-Apellationsgericht at Cassel, 1826 ; Seuffert, 
Archiv, vol. i. No. 132. [See contra, Leroux v Brown, 12 C. B. 801 ; Philli- 
more, iv. 440 sqq. ; Westlake, § 171 sqq. ; Kent's ^om, ii. 459 ; Sugden, 
Law of Vendors and I*urchasers, 128, 139 (14th ed.).] 
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The formal ralidity of ererj signature on. a bill is jodged 
bj the law of the place where that signatore is affixed (g). 

IV. The most important, and from an earij period the most 
generally discussed, application of oar rule, is that which relates 
to the making of a will, when the testator happens to be away 
from his domicile. On this question, as far as concerns the 
rule itself, there has long been a general concurrence (A). 

There are, however, two deviations from this applicatiiA of 
the rule. In the countries subject to English law, the rule is 
indeed held to govern, but yet the testament is not effectual as 
to immoveables situated abroad (t). The distinction between 
moveable and immoveable estate appears, however, to have still 
less meaning and reason in r^ard to the application of this rule 
than in other respects. A modem writer adds the following 
limitation : The will shall be valid if the testator dies abroad ; 
but if he returns home, it loses its validity, at least in the case 
in which this kind of testament is unknown in the law of his 
own country {k). I do not think that this restriction can be 
justified on principle, and it seems to have met with no appro- 
bation from other writers. Yet a prudent father of a family 
would certainly do well to make a new will on his return home, 
in order to be quite secure against every possible future objec- 
tion on this ground. 

y. It is generally admitted that our rule applies to the con- 
stitution of marriage (/). Yet the matter seems to me not free 
from doubt. If the inhabitants of a country, the law of which 
requires merely juridical (civil) forms for the constitution of a 
marriage, enter into a marriage abroad, the matter is subject 
to no doubt. But it is different with the inhabitants of a 
country the law of which connects marriage with the eccle- 

(g) Judgment of Revisionshof at Berlin, 1844 ; Seuffert, Archir, voL it 
No. 121. 

(h) Rodenborg, tit 2, c 3, f§ 1-3 ; Vinnius, SeUctse QusssL iL 19 ; Hert, 
§ 23 ; Wachter, iL pp. 3C8-380. In the time of Durantis the question was 
still much controverted- Speculum^ ii, tit. de instrum. edit. § 12, Sum. 16. 

(0 Story, §§ 474, 478. [See M'Laren, Law of WilU and Succession^ 
voL i. pp. 26-28; 31 and 32 Vict, c 101, § 20 sqq. ; Jarman, On WUU^ 
p. 1 ; iiurge, iv. 218 sqq. ; Bremer v Freeman^ 10 Moo. P. C. 312 ; 
PtfmV Trs. v Purvis' Exrs., 23 D. 812 ; 24 and 25 Vict. c. 114.] 

(l) Eichhom, Deutsches Recht^ § 37. 

(0 Hert, § 10 ; Schiiffner, §§ 100, 101 ; Story, § 121 folL It is re- 
markable that the theory and practice of the English law seems to be 
singularly correct on this point. 
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siastical ceremony. For such a law has a basis in religion and 
morality, and is therefore of a coercitive nature (§ 349). For 
this reason I would hold the repetition of the ceremony in the 
country to which the parties belong to be necessary, — not, how- 
ever, because it must be presumed that the spouses had con- 
cluded their marriage abroad in fraudem legis, which purpose 
may not have existed at all, or at least may not be susceptible 
of proof. If, however, the marriage ceremony is repeated, 
then, even according to the principles of the common law, the 
marriage must be regarded as valid and effectual during the 
intermediate period. This stricter principle, however, can in 
no case be applied to the subsisting marriage of persons who 
immigrate into such a country. For a law to such an effect, 
with its coercitive nature, affects only the constitution of mar- 
riages, not the continuance of those already subsisting. 

In conclusion, some general observations are still to be added. 

Many have maintained that our rule does not hold if a 
transaction is effected abroad in order to evade domestic laws 
(in fraudem legis)^ — for instance, to avoid greater expense con- 
nected with the juridical act, the use of stamped paper, etc. (m). 
Others have rightly rejected this restriction (n). Such evasions 
can be guarded against by other means ; in particular, by fines. 
There is no sufficient reason for making the validity of legal acts 
depend on such a question, and, at all events, it would require 
a positive law to produce this result. 

A very important question concerns the proper position of 
this rule : Is the observance of the form in use at the place of 
the act unconditionally necessary, or is it merely facultative, 
so that the person doing it has the choice either to observe this 
form, or that of the place to which the juridical act properly 
belongs (o)? If we look to the reason for introducing our 

(m) J. Voet, § 14 ; Foelix, p. 105 [ed. Demangeat, i. 161]. 

(n) Schaifner, § 85. [On tnis subject, see Lord Meadowbank in Utter- 
ton V Ttwsh, Ferg. Con. liep. 63 sqq. ; Westlake, § 343 ; and especially the 
raciest and ablest of controversial Law tracts, Eraser's Conflict of Laws in 
Divorce Cases, p. 43 sq. (Edin. 1860) ; Geils v Geils, 1 Macq. 275 ; War- 
render V Warrender, 2 S. and M*L. 154, 219 ; Shaw v Gould, H. of L., 37 
L. J. Ch. 433, 3 L. R. Ap. 55.] 

(o) Thus only can the question be stated so as to avoid the suppositiou 
of an entirely arbitrary choice between the Itx domicilii, rei sitSB, etc. So, 
however, J. Voet, § 15, seems to view it. 
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special rule as a mere measure of favour and assistance, we 
cannot hesitate to hold it as merely facoltatlTe, and therefore 
to allow an election. This also is generally acknowledged (jp). 
If, therefore, the inhabitant of a country subject to the 
Roman law desires to make a will at Paris, he can use one of 
the various forms of the French law; but he can also make 
the testament before seven witnesses. In this last case also the 
testament is valid in his own country, on the supposition, of 
course, that evidence of the observance of the proper form 
is not wanting. If inhabitants of a country where the eccle- 
siastical ceremony is required enter into a marriage in a country 
that prescribes a juridical form, and not a religious ceremony, 
and if they there get themselves married in the religious form 
without observing the juridical form of the country, the mar- 
riage is valid, because they have used the form of their own 
country, the natural and permanent seat of the marriage (q). 



Sect. XXXIX.— (§ 382.) 

VI. FORMS OF JURIDICAL ACTS-^LOCUS REGIT ACTUM), 

(continuation.) 

Hitherto the special rule of law as to the form of legal acts 
has been considered from the standpoint of a universal cus- 
tomary law, which has sprung from tfn acknowledged want, and 
has been further developed by jurists. The question is still to 
be answered : What position does positive legislation occupy 
towards that rule 1 First, that which is the foundation of the 
common law (Koman and canon law), and tlien some modern 
legislations. 

Some writers have attempted to derive the rule from tlie 

(/)) Rodenburg, tit. 2, c. 3, §§ 2, 3 ; Hert, §§ 10, 23 (somewhat unde- 
cided) ; F(Blix,j). 107 foil. [ed. Demangeat, i. 163 eq.] ; Schaffner, § 83 
(undecided) ; Wachter, ii. pp. 377-380. [Bar, § 36 ; Heflfter, p. 76, note ; 
Piirves' Trs. v Purves' Exrs., 1861, 23 D. 812 ; WesUake, § 323 aqq.] 

(q) Recognised in a judgment of the Ober-Apellationsgericht at Dresden, 
1845. iSeuffert, Archivy vol. ii. Ko. 6. 
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sources of the written common law; others have rightly re- 
marked that this attempt has failed (a). A review of the 
passages cited for the rule will confirm this opinion, without in 
any degree detracting from the truth and certainty of the rule 
itself. 

1. L. 9, C. de testameniis (6, 23). — This is the most specious 
of the passages, and yet it does not establish the rule. 

It was the case of a testament made without observing the 
well-known rule of the Roman law, by which the witnesses 
must be in the immediate presence of the testator (6), To 
a question of Patroclia (probably the instituted heiress) the 
emperor answers in a rescript, that the testament was null, * si 
non speciali privilegio (c) patrice txice juris observatio relaxata 
est.' An apparent argument for referring this passage to 
the rule of law now being considered is found in the words 
* patriae tuae,' which seem to indicate a collision between dif- 
ferent local laws. But this semblance disappears when we 
reflect that the patria of the heiress could not possibly be de- 
cisive : it is not said where the testament was made. Probably 
the deceased had tested at his domicile, which was also the 
home of the heiress. Thus the application of the rule is not 
at all in question, but the passage simply contains the unques- 
tionable proposition, that in collision the particular prevails over 
the common law. 

2. L. 2, C. quemadm, test, aper, (6, 23). — A father, who 
was absent from his domicile, had before his death delivered a 
testament to his son, with the injunction to carry it to the 
domicile. The emperors decide in a rescript, that with respect 
to the opening of the testament before the municipal curia^ the 
laws and customs of that place must be observed. Here there 
is no question of a collision of territorial laws, but only the 
undoubted proposition is expressed, that in a judicial act the 
law of its place shall be observed. 

3. L. 1, C. de emanc. (8, 49). — A man had emancipated his 

(a) Wiichter, i. p. 24C. 

{b) L, 9, dt. * in conapectu testatoris ; ' L. 30, Cod. tod, ' sub prsesentia 
ipsius testatoris ; * Z. 3, C TK de test, (4, 4), ' prseseDtes videant Bubecrip- 
tores.' Cora p. Gliick, vol. xxxiv. p. 292. 

(c) Frivilegium is here a municipal conBtitation (Stadtrecht), or part of 
a municipal constitution, bestowed by an imperial constitution on the town 
here in question. 

S 
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son before the duumviri of a town to which he did not belong, 
and the validity of this act was questioned. The doubt arose 
from the fact that, as a nde, the manidpal magistrates had 
no Uffis (tctioj bat could only obtain it exceptionally by privi- 
legium (d). The emperors reply in a rescript, that the validity 
of the act depends on the rules of the municipal law. If this 
gives the Uffis actio to the duumvirij and that to such an extent 
that they can exercise it even as to strangers, the act is valid. 
There is here no trace of a collision of local laws. 

4. C. 1, X. de spans, (4, 1). A Saxon had married a 
Frenchwoman, and in so doing had observed, not the Saxon, 
but the French usage. After he had lived with her many 
years, and had children by her, he availed himself of the flaw 
in the constitution of the marriage, repudiated the woman, and 
married another. An ecclesiastical assembly declared this con- 
duct culpable, the attempted second marriage null, and ordained 
the restitution of the former marriage. Here, again, there is 
no mention of a collision of local laws, and in particular the 
place where the marriage was entered into is not mentioned 
at all. The decision is founded on this reason, that by the 
doctrine of the canon law the first marriage was valid and 
indissoluble, and that in regard to it the observance of this 
or that custom of the civil law must be considered quite im- 
material. 

In the draught of the French code there was the following 
proposition : ^ La forme des actes est regl^ par les loix du lieu 
dans lequel lis sont faits ou pass^.' This passage was omitted 
in the code itself, not because it was held to be false or ques- 
tionable, but just for the opposite reason, that it seemed so 
certain and well known that its mention was superfluous (e). 
In the following applications our rule of law is presupposed. 

1. If a Frenchman or a stranger performs an acte de Vitat 
civil in a foreign country according to the forms in use there, 
that (icte must be regarded as valid in France also (/). 

2. Natives of France can contract a valid marriage abroad 
according to the usual forms of the place where they happen 

(</) Savigny, Ge9chichte des R, R, im Mitielalter^ vol. L § 27. 
(e) Foelix, p. Ill [ed. Demangeat, L 168]. 
(/) Code Civil, art. 47. 
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to be (g). The laws as to the preceding proclamation of banns, 
and as to the conditions of a valid marriage, are not affected 
by this provision. 

3. A Frenchman who desires to make a will in a foreign 
country can do this in either of two ways : either by holograph 
writing and signature (as in France), or by acte authentiquej 
according to the forms in use at the place where the testament 
is made (A). 

The Prussian law contains no general recognition of the 
rule hcus regit actum. The AUgemeine Landrecht (Intr. § 33) 
has a merely apparent deviation from the rule. This passage 
does not mean that foreigners may not observe the forms in- 
troduced by a particular statute, or that an act so done would 
not be valid ; but that only subjects, not foreigners, are bound 
to observe the statute (t). 

In regard to contracts, it recognises this rule, and it gives 
it universal force in respect of moveable things. As to im- 
moveables, however, it makes an exception, and requires the 
exclusive observance of the form directed by the lex rei sitcB 
(§ 381, e). 

The Landrecht has no direction at all as to the forms of 
testaments made abroad. Hence a recent writer concludes 
that the general rule which requires the judicial testament must 
be held the sole standard, and that the rule locus regit actum 
cannot here apply (A); which is as much as to say, that a 
Prussian, in many foreign countries, e.g. in France, can make 
no will at all. I must utterly deny this assertion, JFor the fol- 
lowing reasons: When the AJlgemeine Landrecht was com- 
posed, the rule locus regit actum was one of the best known 
and most certain propositions among the German jurists, espe- 
cially in reference to testaments. But it is very unlikely that 
there should have been any intention to set aside a rule of such 
a character by mere silence. 

In the year 1823 a new form of testaments was introduced 

(fj) Coile Civil, art. 170. 

(h) Code Civil, art. 999 ; cf. art. 1317. 

(0 The ambiguity is in the words, ' are established only for acts/ etc. : 
that is, are estabbshed as obligatory only for such acta. For they are ad- 
missible and eflfectual in their application for foreigners also. 

{k) Koch, Preussisches Hecht, § 40, note 18. 
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for the convenience of persons attached to Prussian embassies 
in foreign countries (/). This provision proclaims itself by its 
substance and expression, as well as by the preamble of the law, 
to be a quite new positive rule. The following introductory 
passage, however, precedes it : 

§ 1. (The testamentary appointments of our ambassadors 

shall be valid in their external form, in future 

as in the past (auch ferner wie bisher), if they conform 
to the laws of the place where they are made). 
I ask, then, What mean the words, in future as in the past ? 
The Landrecht contains nothing at all as to the form of testa- 
ments made abroad. On the other hand, the rule we are now 
discussing was part of the common law of Germany from an 
early period, and that not specially for ambassadors, but for all 
subjects of the country who wished to make wills abroad. The 
meaning of the whole passage is therefore as follows : Ambas- 
sadors, like all other inhabitants, can test abroad according to 
the forms of the place where they reside. This right, then, 
which they already share with all other subjects, they are to 
be allowed to exercise in future as in the past (§ 1). For their 
convenience, however, a new form of testaments is introduced, 
and left to their free choice, along with the older form (§2). 

In the year 1824 a treaty was concluded with Weimar as 
to the mutual legal relations of the subjects of the two states ; 
and a great number of treaties, in the same or very similar 
terms, with other neighbouring states followed upon it (§ 374, 
qq). In art. 34 of this treaty (m) it is said : * All juridical acts, 
inter vivos and m prospect of death, shall be judged, as to their 
validity in point of form, according to the laws of the place 
where they are entered into.' This provision is evidently no 
mere courtesy, no concession to the neighbouring states; in- 
deed, it is to be reciprocal. Neither was it supposed to be a 
new contrivance, but the expression of a universal legal prin- 
ciple, which follows also from the frequent repetition of the 
same terms. This legal principle, however, could be no other 
than the immemorial rule that had long prevailed all over 
Germany — locus regit actum ; w^hich therefore here receives the 
most unquestionable recognition on the part of our legislation. 

(0 I^aw of 3d April 1823, § 2, Gesetzsamml. 1823, p. 40. 
{m) GesetzsammL 1824, p. 154. 



CHAPTER II. 

LIMITS IN TIME OF THE AUTHORITY OF RULES OF LAW 

OVER LEGAL RELATIONS. 

Sect. XL.— (§ 383.) 

INTRODUCTION. 

Writers. 

Chabot de l'Allier, Questions Iransitoires sur le Code 
Napoleon. Paris 1809, 2 vols. 4to. 

Weber, uber die Ruckauwirkung positiver Gesetze. Hanover 
1811. 

Meyer, Principes sur les Questions Transitoires. Amster- 
dam 1813. 

Bergmann, das Verbot der liuckwirkenden kra/t neuer 
Gesetze in Frivatrecht. Hanover 1818. 

Struve, uber das positive Rechtsgesetz rucksichtlich seiner 
Ausdehnung in der Zeit. Gottingen 1831 (a). 

The object of the Third Book of this system of law is to 
fix the territory within which the rules of law shall govern 
legal relations, and the limits of this territory (§ 344). Such a 
determination of boundaries may be necessary in two respects, 
according as different rules of law are contemplated as prevail- 
ing simultaneously, or in succession. Of the former case, the 
determination of the local limits, we have hitherto treated 
(Chap. I.). It still remains to ascertain the second kind of 
limits in time. 

Let it be supposed that at the same place, at two different 
times, different rules of law prevail, as to which a given legal 
relation, or a particular question of law, stands in such a posi- 
tion that it is doubtful which of those two rules of law ought 
(a) Many others are enumerated by Bergmann, pp. xxi.-xxiv. 
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to govern the decision of the question. Such a conflict for 
mastery, therefore, between two rules of law always implies the 
occurrence of a change. But this change, so far as it belongs 
to the following inquiry, must be further defined to be a change 
in the rules of law themselves (the objective right), not a mere 
change in the facts which determine the legal relation (the 
subjective right) ; for changes of the latter kind have already 
been discussed in connection with the local limits of the autho- 
rity of the rules of law (6). We presuppose, therefore, in the 
course of the following inquiry, a legal relation, which has re- 
mained in itself unchanged, and two rules of law, different in 
time, which contend for authority over it. 

But a change in the rules of law, as the cause and condition 
of all questions of collision in time, may occur in the following 
various forms : — 

1. Promulgation of a single new law having for its object 

the legal relation in question. 

2. Compilation of a new code, and therefore of a body of 

laws in which new rules are laid down for the legal 
relation in question (c). 

3. Adoption of a whole foreign code instead of the pre- 

viously existing law (d), 

4. Separation of the place which is the seat of a legal rela- 

tion from its former political connection, its reception 
into another state, and subjection to the whole law of 
this other state ; in which case this newly adopted law 
may consist of a whole code, or (perhaps along with 
the code) of particular laws, or even of particular rules 
of customary law («). 
However different these cases may be in extent and import- 
ance, they stand in principle in the same relation to the question 
of collision now before us. In all of them it is possible to 
decide this question beforehand by special statutory rules, and 

b) See above, § 344 fin. 

[c) lliis case occurred at Constantinople from 529 to 534, in ProssiA in 
1794, in France in 1804, in Austria in 1812. 

(</) As took place with the Code Napoleon in several countries in Ger- 
many and elsewnere, under the influence of the French power. 

(e) Important instances of this kind occurred in the cession of many 
countries to France ; afterwards when Prussia recovered her old provinces 
and acquired new ; but not in the cession of the left bank of the Rhine to 
the Grerman States, because the French law was then retained. 
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in the three last cases there is special cause for doing so. Such 
laws are called transitory^ because they have for their object 
the transition from one rule of law to another. 

When Justinian promulgated the Institutions and the 
Digests, he gave them retroactive force (/). In this, however, 
there was no expression of a permanent principle as to retro- 
action, nor the establishment of a true exception, since these 
law-books were not intended to make new laws, but to ascertain 
and purify the existing law. There might be discovered in it 
a sort of authentic interpretation of the existing law as a 
whole, — an interpretation which was necessarily retroactive 
(§ 397). 

In no legislation has so much care been bestowed on this 
question of collision as in the Prussian {g) ; and I will here give 
a view of the Prussian transitory laws, in order to be able in 
the sequel more easily to refer to them. The oldest of them 
is the patent of publication of the Allgemeine Landrecht of 
5th February 1794 (A), which contains in §§ 8 to 18 very full 
transitory rules. There are, besides, the following laws by 
which the Prussian legislation was introduced into newly ac- 
quired provinces, or re-established in recovered provinces. 

1803. Principality of Hildesheim and city of Goslar 
(Stengel's Beitrdgej vol. xvii. p. 194). 

1803. Paderbom and Miinster (Stengel, vol. xvii. p. 235). 

1803. Eichsfeld, Erfurt, Miihlhausen,Nordhausen (Stengel, 
vol. xvii. p. 253). 

1814. Former Prussian provinces beyond the Elbe (Ges. 
Samml. 1814, p. 89). 

1816. West Prussia {Ges. Samml. 1816, p. 217). 

1816. Posen {Ges. Samml. 1816, p. 225). 

1816. Duchy of Saxony {Ges. Samml. 1816, p. 233). 

1818. Enklaven {Ges. Samml. 1818, p. 45). 

1825. Duchy of Westphalia {Ges. Samml. 1825, p. 153). 

(/) L. 2, § 23 ; L. 3, § 23, C. de vet. i. enucl. (1, 17). The Cofist. 
Summa^ § 3, as to the code, is in somewhat different terms. Comp. Berg- 
mann, § 14. 

(g) The law introducing the Austrian code contains only a few provi- 
sions as to this matter. In the French code there are transitory rules in 
some particular articles (e.g. art. 2281) ; but several separate transitory 
laws were also promulgated at the same time as the code, especially as to 
adoption, divorce, natural children. 

(h) Printed before all the editions of the Landrecht. 
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It is to be obsenred that the patents of introdaction of 1803 
are little more than abridged copies of the patent of 1794, 
while those issued since 1814 contain many peculiar and 
different provisions. 




Sect. XLI.— (§ 384.) 

TWO KINDS OF RULES OF LAW. 

A principle is commonly laid down as the starting-point in 
this doctrine, for which universal authority is claimed, and 
which, though it appears in different authors under different 
aspects, may be reduced to the two following formulas : — 

No retroactive effect is to be attribi|ted to new laws. 

New laws leave acquired rights unaffected. 
* Neither the truth nor the importance of this principle can 
be disputed. Yet the way in which it is generally understood 
and expounded cannot be considered satisfactory, because it is 
usually treated as universally authoritative ; whereas it is true 
only for one kind of rules of law, for another entirely false. 
At first sight we might be disposed to attribute to this difference 
of opinions greater importance than it really deserves, since the 
treatment of the matter which is here censured might be 
supposed often to lead to the erroneous decision of practical 
questions. But it is not so. When the logical application of 
the alleged general principle leads to a result so important and 
so dangerous as to be evidently inadmissible, recourse is com- 
monly had to exceptions from it. But it is just this expedient 
of mere exceptions that must be entirely rejected, as will after- 
wards be fully shown (§ 398). I must therefore persist in 
denying the universal authority commonly ascribed to the prin- 
ciple, although this error has less dangerous practical conse- 
quences than might be supposed. 

In order to fix more accurately the limits within which the 
principle is really to be admitted, I must examine into the 
different contents of the rules of law, with the possible altera- 
tions of which we are now to be engaged (§ 383). 

The first kind of rules relates to the acquisition of righisj 
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* 

that is to say, to the connection of a right with an individual • 
person, or to the transformation of an (abstract) legal institu- 

. tion into a (personal) legal relation (a). The nature of these 
rules of law, and of their possiWe changes, may be illustrated 
by the following examples: — When property in any country 
could previously be alienated and acquired by simple contract, 
and a new law requires tradition for its transference, the change 
of the rule of law relates only to the question, under what con- 
ditions can the individual acquire property in a thing, and thus 
establish his right to it. So it is also when all obligatory con- 
tracts were competently concluded to all effects verbally, and a 
new law prescribes that only a written contract shall ground an 
action in regard to things worth more than fifty dollars. 

, A second kind of rules of law concerns the existence of 
rights^ that is, the recognition of a legal institution in general, 
which must always be f(fesupposed before there can be any 
question of its application to an individual person, or of tbe 
transformation of a legal institution into a legal relation. 
The rules of this class consist, again, of two subdivisions, which 
are of different extent, but of the same essential nature, and 
which therefore stand on the same line with regard to our pre- 
sent inquiry. 

Some of these rules refer to the existence or non-existence 
(das Seyn oder Nichtseyn) of a legal institution. The follow- 
ing are examples : — When the Roman slavery, or German 
villenage, or the right of tithe, existed in a state, and a new law 
abolishes one of these legal institutes, declares it impossible, and 
thus deprives it of the protection of the law. 

Another class of these rules of law does not relate to the 
existence or non-existence, but to the mode of existence (das So 
oder Andersseyn) of a legal institution, and thus to a profound 
and material change in it, while, as a whole, it is preserved. 
Among these are the following cases : — Instead of property with 
strict vindication (according to the Koman law), a new statute 
ordains that property shall no longer be protected by vindica- 
tion, but only by possessory actions and obligations. Instead 
of an irredeemable tithe, a new law ordains that each party may 
demand the redemption of the right of tithe. To the same 
class belongs Justinian's well-known law as to the right of 

(rt) See above, voL i. §§ 4, 5. 
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• property. For centuries there had been two kinds of property, 
ex jure quiritium and in bonis, Justinian abolished these two 
kinds by a new law, so that in future only one kind of property 
should exist, to all effects complete ; and in connection with 
this, the previous distinction of res mandpi and of the fundus 
Italicus ceased. 

But it must be repeated, that the two kinds of rules last 
mentioned relate to the existence of rights, that they are there- 
* fore identical in character, and that we have therefore no 

occasion to distinguish them in the course of the present in- 
quiry. Their natural distinction was only mentioned in order 
to show the extent and variety of the rules of law relating to 
the existence of rights, and in order to guard against every 
possible doubt as to this extent. 

The following remarks must still be added as to this distinc- 
tion of two kinds of rules of law, — th^ relating to the acqui- 
sition and to the existence of rights (b). 

First, as to the designation of these two kinds of rules, I 
have chosen that which seemed to me the most intelligible. 
They might also be distinguished by saying that the one class 
refers to right in the subjective sense, and the other to right 
in the objective sense (c). Or, again, that the one class relates 
to the permanent nature of the legal relations, the other to their 
changeable element. 

The boundary between the two classes of rules is not always 
free from doubt, since it may often appear uncertain whether 
many belong to the one or to the other class. These doubts 
can be removed only by close examination of the meaning and 
intention of new laws (§ 398). 

The first kind of rules of law concerns the acquisition of 
rights, but it also includes the loss of them, the dissolution of 
the legal relations (or their separation from the person of the 
previous owner) ; and this is not expressed only for the sake of 

(b) In order that this classification of rules of law, on which the whole 
succeeding inquiry depends, may not be thought incomplete and insuffi- 
cient, I here observe, at starting, that the inquiry is confined to the material 
private law, and therefore does not include the public law (particularly 
penal law) and the law of procedure. This limitation is the same as that 
fixed above in regard to the local limits (§ 361, a), as well as for this whole 
system of law (vol. i. § 1). 

(c) See vol. L §§ 4, 5. 
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brevity (d). In the most numerous and most important appli- 
cations, the two things coincide : thus in alienation, usucapion, 
prescription, the extinction of an obligation, the one party always 
gains exactly what the other party loses. But also, in the rarer 
and less important cases in which there is only the loss of a 
right, as in dereliction, there is no doubt that the collision of 
laws in time is to be judged just as in the case of acquisition. 

By their nature, many rights are of an indefinite duration, 
such as property which is transmitted by means of succession, 
slavery which is transmitted by birth ; so that a complete cessa- 
tion of these rights can occur only by accidental circumstances, 
in contradistinction to other rights which, by their very nature, 
are destined for a transient existence, such as nearly all obliga- 
tions, usufruct, the family relations. In both cases, questions 
of collision are to be decided in the same way. But it must be 
remembered that the rules concerning the existence of rights, 
and consequently the principles applicable to their collision, are 
of infinitely greater importance for rights of indefinite duration 
than for transient ones. 

If the question be raised, which of those two kinds of rules 
is the more important in itself, and consequently also in respect 
of possible collisions ? the answer differs according to the point 
of view that may be chosen. On the one hand, new laws as to 
the existence of rights are more important, because they have 
a more profound effect on the general state of the law, and 
modify subsisting rules. On the other hand, however, new 
laws as to the acquisition of rights appear more important, be- 
cause they are more frequently spoken of and felt. For they 
form the foundation of juridical acts (e), and therefore of the 
whole of human intercourse. Thus this question of collision is 
in their case more important and more intricate; for which 
reason, especially, I have given this kind of rules the first place 
in the following inquiry. 

(<i) This class might therefore have been called, Rules for juridical 
facts (vol. iii. § 104). I have avoided this expression as being too 
abstract. 

(e) By far the most numerous and important juridical facts consist of 
voluntary acts ; certainly not all, for they embrace also accidental events, 
which, however, as to collisions are subject to the very same rules as volun- 
tary acts. Among these are, e.g., as bases of the acquisition of property, 
the different forms of accession ; and, as founding a right of succession ab 
intestato, the death of a determinate person. 
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From the preceding considerations, the following order ap- 
pears to be the more natural and convenient for the solution of 
our problem : — 

The question is, to determine the limits in time of the em- 
pire of two kinds of rules of law. 

A. First, of the rules of law which have for their object 
the acquisition of rights. 

Here the fundamental principle is first to be laid down in 
its true signification, and at the same time we have to show the 
position of ancient and modem legislation, as well as of the 
opinions of writers, with regard to this principle. 

The principle is further to be applied to particular legal 
relations and questions of law. 

Finally, the nature of the numerous exceptions to this prin- 
ciple is to be expounded. 

B. Secondly, of the rules of law which have for their object 
the existence of rights. The order of the particular questions 
is similar to that assigned for the first class, only that these 
questions are here of a simpler character. 




Sect. XLIL— (§ 385.) 

A. ACQUISITION OF RIGHTS.— PRINCIPLE. 

We have now to determine the principle of collision in time 
with regard to those rules of law which have for their object 
the acquisition of rights. For this class we must admit the 
truth of the principle, of which we had before (§ 384) to 
deny the general authority. I will try to establish it in the 
two formulas before given, and thus the intimate relation be- 
tween these will also become evident. 

The first formula runs thus : No retroactive force is to be 
attributed to new laws. 

First of all, the true meaning of the retroaction which this 
formula negatives must be ascertained. 

It is evident that it is not to be taken in a literal, material 
sense. This would mean that what has happened should be 
undone, — the past annihilated. But as this is impossible, no 
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rule of law is needed to prevent it. The retroaction must 
therefore be taken in a juridical or formal sense ; and it thus 
means that the retroactive law would draw under its dominion 
the consequences of past juridical facts, and therefore influence 
these consequences. But such a retroaction upon the conse- 
quences of past facts may be conceived in the following de- 
grees : — 

A. Upon these consequences alone which take place after 
the date of the new law. 

B. On such consequences, and also upon those which fall 
within the interval between the juridical fact and the new law. 

Two examples will illustrate this retroaction : If, in a 
country which does not limit the rate of interest, a loan of 
money is given at ten per cent., and after three years the 
Roman law is introduced, which prohibits higher interest than 
six per cent., the retroaction of the former and lower degree 
would have this effect : that from the time of the new law the 
excess of four per cent, could no longer be demanded, but that 
what had become due in the previous three years would remain 
good, and might still be sued for. The second and more ex- 
tensive degree of retroaction would have this effect : that the 
excess of four per cent, could be demanded neither for the past 
three years, nor for the future. Again, in a country which 
allows the alienation of property by simple contract, if a rural 
estate is sold in this way, and after five years a new law re- 
quires tradition in alienating, the retroaction of the first degree 
would have this effect : that during the past five years the 
purchaser was the proprietor, and obtained the fruits in this 
character, while he must henceforward cease to be proprietor. 
According to the second degree, he would not have been pro- 
prietor in the past years, and would have obtained the fruits 
unlawfully. 

Now the formula given above (the principle of non-retro- 
activity) absolutely denies the influence of the new law on the 
consequences of past facts, and that in every conceivable de- 
gree. It therefore maintains the rate of interest at ten per 
cent, as well for the future as for the past three years (a). It 

(a) This will generally be nnimportantf because the debtor may repay 
the loan, and, in consequence of the new law, will easily find money to 
borrow at lower interest. It is important, in the leas frequent cases in 
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allows the property acquired hj simple contract to continae in 
its effects, not only for the past five years, bat also for all the 
future.^ 

I pass now to the second formula, which is thus expressed : 
New laws leave vested (acquired) rights unaffected. 

This means that rights already acquired should be respected, 
or, to speak more exactly, that legal relations should be pre- 
served in their original nature and efficacy. 

Many have regarded this second formula as if it contained 
a new and independent principle, different from that expressed 
in the first (b). But, in fact, there is in both formulas only 
one and the same principle contemplated and described from 
different sides. The application of this to the examples already 
used for the first formula will make it evident. By his stipu- 
lation for interest at ten per cent, the creditor has acquired the 
right to demand interest to this amount so long as the loan 
subsists (c) ; and this vested right ought to be maintained, al- 
though a new law limits the rate of interest to a lower sum. 
By the simple contract the purchaser of the estate has acquired 
the right of property, and this vested right ought to be pre- 

which it is stipulated that the debt shall not be paid for a stated time. [In 
Lord Colvilv Andrew, 9 Feb. 1628, 1 Br. Sup. 63, 150, the Court of Session 
found that the Act of 1597, restricting annualrent (interest) to ten per 
cent., * struck only contracts and writs astricting parties to pay more than 
ten for the said hundred since the date of the Act. But the Lords declared, 
that if the debtor redeemed the annualrent by paying principal and by-pest 
interest at the stipulated rate, he should be free henceforth of all greater 
annualrent which might be sought from him for that term thereafter.^] 

^ In considering a case arising under the clause in the constitution of 
New Hampshire, prohibiting retrospective laws, Story, J., says : ^ What is 
a retrospective law, within the true intent and meaning of this article ? 
Is it confined to statutes which are enacted to take effect from a time an- 
terior to their passage ? Or does it embrace all statutes which, though 
operating only from their passage, affect vested rights and past transac- 
tions ? It would be a construction utterly subversive of all the objects of 
the provision to adhere to the former definition. It would enable the 
legislature to accomplish that indirectly which it could not do directly. 
Upon principle, every statute which takes away or impairs vested rights 
acquired under existing laws, or creates a new obligation, imposes a new 
duty, or attaches a new disability, in respect to transactions or considera- 
tions already past, must be deemed retrospective.' — Society for Propagation 
of the Gospel v Wheekr, 2 Gallis. U. S. R. 139. 

(b) Bergmann, p. 92 ; Puchta, Vorksungen^ p. 223. 

(c) It would be a mistake to give the name of vested right only to in- 
terest already due. The right to future interest is also an acquired right, 
only differing from the former in the fact that its exercise depends on the 
arrival of a point of time which is still future. 
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served to him; although a new law makes delivery a necessary 
condition of alienation. 

The formula concerning the maintenance of vested rights 
needs more accurate definition on two sides, in order to guard 
against very hazardous mistakes. 

First, by vested rights, which ought to be maintained ac- 
cording to this formula, we are to understand only the legal 
relations of a determinate person, and therefore the constituent 
parts of a sphere within which the individual will has inde- 
pendent sway (cf), not the abstract faculties or qualities of all 
men, or of whole classes of men (e). Some examples will 
illustrate this distinction, and the practical limitation of the 
formula which arises from it. When duelling is subjected to 
punishment in a state where it was not formerly penal, all the 
present inhabitants are thus deprived of the faculty which they 
before enjoyed — of fighting duels with impunity. But the 
immediate efficacy of this new law is not excluded by our 
formula, because the previous abstract faculty of all men to 
fight duels without punishment has not the nature of an ac- 
quired right. It is the same also if the Roman law, and with 
it the Sc. Vellejannnij is introduced into a state which before 
allowed full effect to the suretyships of women, so that all 
women lose their previous faculty of validly becoming sui;eties. 
And we must say exactly the same if the Roman law fixing 
majority at twenty-five years is introduced where majority has 
hitherto commenced at twenty-one. All who have not yet 
completed twenty-one years at the date of this new law (/), 
thereby lose the faculty of becoming major at this age, and are 
kept four years longer in minority. 

In the second place, vested rights are not to be confounded 
with mere expectationSy which were founded by the former law, 
and are destroyed by the new law. This result is by no means 
excluded by the principle which maintains acquired rights. 
Thus an existing law of succession may have led certain per- 
sons in a family to expect to be heirs ab intestato of another 
member of the family, and they may have fixed their course of 

(d) See vol. i. §§ 52, 53. 

(e) Bergmann, § 20. 

(/) It is otherwise for those who at the date of the new law have 
already attained twenty-one years of age, since majority had already 
become an acquired personal right for each one of these ; v. infra, § 389. , 
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life in accordance with that expectation. If a new law as to 
succession disappoints the expectation, the change may be very- 
vexatious to them ; but our principle does not prevent this 
result, since it protects only acquired rights, not mere expecta- 
tions. It is the same when any one receives from a rich and 
childless man a promise that he will make him his sole heir, 
even if the testament is actually made and shown to him. 
This mere expectation may be disappointed by a new law pro- 
hibiting testaments, enacted during the life of the testator, just 
as much as by a change in the testator s intentions (g). On 
the contrary, it would be wrong to rank among mere expecta- 
tions rights which cannot yet be exercised, because they are 
coupled with a condition or a term. These are really rights, 
since even in the case of a condition the fulfilment is drawn 
back. The difference is, that in a mere ex])ectation the result 
depends entirely on the freexcill of a stranger, which is not the 
case with the conditio and the dies (A). 

The principle here laid down, flowing from these two 
formulas, has two different significations, of which each is true 
and important : the one has reference to the lawgiver, the other 
to the judge. 

For the lawgiver, the principle means that he ought not to 
enact new laws having retroactive force, or endangering ac- 
quired rights (i). 

For the judge, the principle means that he is to interpret 
and apply every new law, even if its terms are indistinct as to 
this point, so that no retroactive force is ascribed to it, no ac- 
quired rights disturbed. 

If, therefore, in a state which previously allowed alienation 
by simple contract, tradition is prescribed as a condition, the 
new law will satisfy the requirements of this principle if it be 
thus conceived : * In future he who desires to alienate shall 
make use of tradition for that purpose.' In this spirit ought 

(g) Meyer, pp. 32, 83. 

(h) See vol. iii. §§ 116, 117, 121 ; Chabot, t i. p. 128; Meyer, .pp. 
30, 32, 172. 

(i) To this effect is L. 65, C. de decitr. (10, 31) : * Cum conveniat leges 
futuris regulas imponere, non prseteritis calumnias excitare.^ Most other 
texts rather convey instructions to the judge. So, among others, is the pas- 
sage from which the L. 65, cit. is almost literally borrowed. L. ^, C. Th. 
de const, (1, 1) : *" Omnia coustituta non prteteritis calumniam faciunt, sed 
futuris regulam imponunt.' 
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the legislator to understand the new provision (although he 
may not so express it), and so ought the judge to apply it. 

I have hitherto attempted clearly to exhibit the principle in 
its true meaning and its various applications, as well as to con- 
fine it within its proper limits. But the main question has not 
yet been touched, whether we are to hold it in general as true, 
and on what grounds. 

We might be tempted to make the following objection to 
it : A new law is always enacted in the persuasion that it is 
better than the former one. Its efficacy, therefore, must be 
extended as far as possible, in order to communicate the ex- 
pected improvement in the widest sphere. This view has some 
similarity to the theory above noticed relative to the territorial 
law (§ 348), according to which, in every collision of local 
laws, the law of our own country ought always to be adhered 
to. But as we had to oppose to this plausible principle the true 
one, according to which every legal relation is to be judged 
according to the law of the country to which it naturally 
belongs, so here it will be our task to fix, for the operation of 
every new law in point of time, that extent of authority which 
naturally pertains to it. Now, the natural limits of this autho- 
rity of a new law are indicated by the principle of non-retro- 
activity and the maintenance of acquired rights. The truth 
of this assertion is shown by the following considerations : — 

First, an immoveable confidence in the authority of the 
existing laws is extremely important and desirable. I do not 
mean confidence in their permanent endurance, because, ac- 
cording to circumstances, the expectation and the desire of 
amelioration may be well founded and salutary. But I mean 
the confidence that their authority and efiicacy will be unassail- 
able as long as they subsist. Every one therefore ought to be 
able to reckon upon the continued efficacy in the future of the 
juridical acts which he has performed for the acquisition of 
rights, according to the existing laws. 

Secondly, the preservation of the state of rights and pro- 
perty existing at each period is equally important and desirable. 
And this, so far as legislation can have any effect on it, is pro- 
moted by the principle in question, and is endangered by the 
opposite one. 

Thirdly, the opposite principle must be rejected, if it were 

T 
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only because it is impossible to carry it out to its logical results, 
so that it would operate only accidentally and inconsistently 
(and therefore unjustly) on particular kinds of juridical acts, 
while all others would remain unaffected by it. If it were 
desired to carry out that opposite principle rigorously, a new 
law, requiring tradition for the alienation of property where 
simple contract previously sufficed, must have this result, that 
all past alienations would become ineffectual, or must be con- 
firmed by subsequent tradition. The complete impracticability 
of such a state of the law is so evident,^ that certainly no one 
has thought of adopting these consequences along with the 
assumption of a retroactive force, which is regarded by many 
as correct according to the natiire of things, and only rejected 
by positive laws. Imagining that they were stating, in a general 
manner, the question as to retroactivity, our adversaries thought 
in reality only of juridical acts initiated but not yet executed, 
in particular of obligatory contracts formerly concluded, of 
which the fulfilment is first required after the promulgation of 
the new law (k). In this restricted application it is certainly 
conceivable that retroactivity might be carried out ; but even 
this accidental and arbitrary limitation proves that the adoption 
of retroactivity as a general principle is altogether inadmissible, 
and that it is unjust in the accidentally restricted application in 
which it might be possible. 



Sect. XLIIL— (§ 386.) 

ACQUISITION OF RIGHTS.— PRINCIPLE. 

(continuation.) 

The principle governing the rules concerning the acquisition 
of rights has hitherto been considered only from the general 

* See an instance in Urguhart v Urquhart, 13 D. 742, 1 Macq. 658. 

(*:) This is the view, in particular, of "Weber, p. 108, who makes rights 
of property, acauired by simple contract under a previous law, remain 
effectual even wnen a new law requires tradition in alienation. In this, 
however, he is not faithful to his principle, since, without observing it, he 
illogically and arbitrarily limits its application. 
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standpoint of the nature and purpose of laws. I now tiurn to 
the legislative provisions as to this important question. 

Here we first encounter a law promulgated for the East by 
the Emperor Theodosius in the year 440 (a), which has had the 
most decided influence on all subsequent ages, as well in legis- 
lation as in practice and the doctrine of writers. It is as 
follows : — 

* Leges et constitutiones futuris certum dare est formam 
negotiis, non ad facta prseterita revocari, nisi i^ominatim 
et de praeterito tempore et adhuc pendentibus negotits 
cautum sit.' 

The important contents of this law fully confirm the doctrine 
above laid down, and may be reduced to the following leading 
propositions : — 

It does not distinguish between past and future effects of 
juridical facts, but between past and future facts themselves. 
New laws, it says, are to be applied to all juridical acts after- 
wards undertaken (futuris . . . negotiis)^ not to be applied to 
past juridical acts (non ad facta prsBterita revocari), even if 
their effects should still be in the future (adhuc pendentibus 
negotiis) (6). 

It makes the reservation, however, that a future law may 
exceptionally attribute to itself a retroactive force, which must 
be recognised. Hence it is evident that this law is intended as 
an instruction to the judges (a rule of interpretation), and not 
for the legislator, for whom complete independence in every 
particular case is expressly reserved. But even if this reserva- 
tion had not been added, it would follow of course, because the 

(a) L. 7, C. de legtbus (1, 14). The passage is repeated word for word 
in a decretal of Gregory ix., C 13, X de consttt. (1, 2). It agrees in sub- 
stance with C. 2, X eod. 

(b) The pendentia negotia are mentioned only in the exception, and 
therefore fall under the prohibition which applies to the ordinanr cases. 
Pendens negotium is a contract which is concluded at the time of the new 
law, but is still wholly or partially unperformed, so that its eflPects are in 
the future. The terra negotium is used in the text apotiorij since the greater 
number of juridical facts (though not all) are true juridical acts (§ 384, e). 
The word negotium also occurs elsewhere for a fact, which is certainly no 
juridical act, — namely, the opening of a succession ah intestato. L. 12, inf. 
C. de 8uis (6, 55). Among pendentia negotia are also, unquestionably, those 
as to which a litigation is already begun, but not yet decided ; yet I do not 
think that the term here used specially denotes this case. It is otherwise 
with the * causis . . . quadinjudiciis adhac pendent* in the canst. Tanta, § 23. 
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rule could in future have been abolished^ whether as a whole, or 
in its application to each particular case. 

The point of view from which this law is enacted is also 
important. It is not conceived as a rule arising from some- 
thing newly discovered, previous to which an opposite principle 
prevailed. It only claims to express what necessarily follows, 
as a rule, from the nature and purpose of legislation (certum 
est)y and therefore to give an instruction for the avoidance by 
judges of possible errors as to this question, ^d we cannot 
doubt that that rule had been recognised at all times by the 
Roman jurists, and that it is purely accidental that no state- 
ments of it are preserved from earlier times (6^). 

Finally, it has been above remarked that new laws may 
occur in two ways, — as solitaiy and special rules (§ 383, No. 1), 
or in the connection of a whole code, or system of rules of law 
invested with statutory force (§ 383, Nos. 2, 3, 4). In this 
constitution only the first case seems to be thought of ; but it 
applies equally to the second. 

The same principle, which the text above cited expresses in 
a general form, is recognised in a series of constitutions which 
were enacted as new laws with regard to particular questions, 
with the proviso that they should only take effect for the future, 
and should not be retrospective : this proviso has here the 
nature of a transitory law (§ 383). Some of these constitutions 
are remarkable, because they distinctly express the character 
which has just been assigned to this principle, — namely, that it 
is intended to maintain the future consequences of past facts (c). 
Others correctly state the reason of the rule, by saying that he 
who orders his juridical acts in reliance on the subsisting law 
merits no blame, because he could not foresee and observe the 
future law (d), 

(&2) The rule is very distinctly recognised in Cicero, in Verrem^ L 42, as 
something that had always been regarded as unquestionable. 

(c) Z. un, § 16, C. de rei ux, act, (5, 13) : ^ Instrumenta enim jam 
confecta viribus carere non patimur, sed suum expectare eventum,^ L, un, 
§ 13, C. de latino libert. toll, (7, 6) : ^ Sed si quidem liberti jam mortui sunt 
et bona eorum quasi Latinorum his, quorum intererat, aggregata sunt, vel 
adhuc vivunty nihil ex hac lege innovetur, sed maneant apud eos jure antiquo 
fimiiter detenta et vindicanda,^ 

(rf) L, 29, C. de test, (6, 23) : [' Quid enim antiquitas peccavit, quae 

frsesentis legis inscia, pristinam secuta est observantiam ? *] iVov. 22, C, 1 : 
^ Qui enim illis (i.e. prioribus legibus) crediderunt, atque ita contraxerunt, 
eos nemo culpabit quod et futurum nesdyerint/ etc.] Other constitutioDs 
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We have next to inquire what significance these statements 
of the Roman law have for us, from the standpoint of the 
common law. This discussion maj also be extended to the ex- 
ceptions which occur in Roman law, allowing a retroactive force, 
and falling under the general reservation already mentioned ; 
while the enumeration of the particular cases will find its place 
at a later stage. Our writers are agreed, that all these deci- 
sions of the Romans, whether they regard the rule or the ex- 
ception, have the effect of true laws wherever the Roman law 
itself is received. I cannot persuade myself of the truth of this 
assertion. 

First, I must reject it on principle. Whether we regard 
those decisions as directions to the lawgiver or to the judge, 
both of which opinions are in themselves correct (§ 385), they 
have not for us the force of binding laws, even where Roman 
law is received (e), 

which recognise the same principle are : L. 65, C de dectir. (10, 81) ; 
L. 18, C. de testihus (4, 20) ; Nov. Q^^ c. i. §§ 4, 5. [See Hughes v Lumley^ 
4 Ell. and Bl. 358. jBaron Parke there observed, that * in Mayor of Ber- 
wick V Oswaldj all the judges in this court agreed that, prima facie, the 
parties must be taken to contract with reference to the existing law only, 
though the majority thought that in that particular case there was enough 
to show that the parties contracted with reference to possible alterations 
in the law.' Lord Chief Baron Pollock, in the case referred to (3 Ell. and 
Bl. 678), said : ' I think every contract (which does not expressly provide 
to the contrary) must be considered as made with reference to the existing 
state of the law ; and if, by the intervention of the legislature, a change is 
made in the law which in any degree affects the contract, such contract, 
made without some clear and distinct reference to the prospect or possi- 
bility of a change, does not hold with reference to the state of things as 
altered by the new law. I am not aware there is any authority which ex- 
pressly decides this, but also I am not aware there is any authority to the 
contrary ; and I think the intervention of the legislature in altering the 
situation of contracting parties, in principle is analogous to a convulsion 
of nature, against which parties may provide, but if they have not provided, 
it would generally be considered as excepted out of the contract.' The 
question in this case was, whether the Act 6 and 7 Vict. c. 89, § 6, making 
the election of the treasurer of a burgh during pleasure instead of annual, 
so altered the responsibility of his sureties as to liberate them from their 
contract. The judgment of the Queen's Bench and Exchequer Chamber 
was affirmed in the House of Lords (5 Clark, //. of L. Ca, 856), but the 
principle stated by Baron Parke was assumed to be correct. Lord Cran- 
worth, C, said: * By the law as it then stood, there could be no election 
but an annual election ; but the parties chose to enter into a contract, 
binding themselves as sureties for David Murray, as treasurer, under any 
election, whether " annual or other." There could be no other election 
than an annual one, except by virtue of an alteration in the law. The law 
has been altered.' See Pyhus y Gihh, 6 EIL and BL 902.] 
(c) See voL i. §§ 27, 49. 
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Secondly, I must reject that assertion on account of the 
special character of the decisions which are here in question. 
The general statement which denies retroactivity, as well as the 
various repetitions of it (Notes a, c, d), were not intended to 
make new laws, and are in fact mere instructions, in which the 
correct treatment of new laws is naturally recognised. In the 
case of these statements, therefore, the question is an entirely 
idle one. It is different with the particular exceptions to the 
principle, which certainly have a quite positive character. And 
yet here, too, a more minute examination leads to the same 
result. To make this clear, I will examine Justinian's laws as 
to interest. In the year 528 he had decreed that, instead of 
twelve per cent., which had been allowed for centuries, only six 
per cent, might in future be stipulated (/). As doubts soon 
arose as to interest stipulated for before 528, he promulgated 
in 529 a transitory law (g), providing that the interest due 
before 528 should be judged by the old law, — that which had 
fallen due subsequently, and the future interest, according to 
the new law (A). Now, every one will grant that there can 
now be no question as to the literal contents of the law, since 
it is quite certain that no judge will be required to decide as to 
a contract for interest concluded before 528. Neither can there 
be any question of an application of the law in countries where 
the Roman law has prevailed for centuries, because there can 
be no facts to give any occasion for such an application. The 
only case of a possible application would be, if a country that 
had previously known no prohibition of usury were incorporated 
with a state which observes the Roman law with its prohibition 
of higher interest than six per cent. Here it might be thought 
possible to apply the foresaid transitory law to the contracts for 
interest formerly concluded in that country. But this applica- 
tion also I would be obliged to reject as improper, being in 
accordance with the literal meaning, but quite opposed to the 
spirit of the law. For every transitory law, as far as it exceeds 
the limits of a mere instruction, and, like this of Justinian's, 
introduces a retroaction, is of a strictly positive character, and 

(/) L. 26, C. de usuris (4, 32). 
(g^ L. 27, C. de usuris (4, 32). 

(h) The last provision relates to retroactive force, and therefore contains 
an exception to our principle (§ 385). 
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therefore altogether dependent on the circumstances and wants 
of the time. It is not the expression of a rule of law autho- 
ritative for all times and circumstances. Justinian therefore 
may have decreed this retroactivity, because (rightly or wrongly) 
he supposed it to be necessary or useful in the circumstances 
of his time. But if we sought to apply it now, we should go 
beyond its spirit, since without any reason we should be forced 
to assume that he intended the rule to have force for all future 
times, the wants of which he could not possibly foresee. 

Although, then, we must, for these reasons, refuse to such 
decisions of the Roman law the force of obligatory laws, even 
within the domain of our common law, yet we must not be 
understood to hold them as indifferent or unimportant. They 
have, on the contrary, been of the highest importance, because, 
as a weighty authority, they have influenced for centuries legis- 
lation, judicial practice, and the doctrine of writers ; so that, 
notwithstanding many varieties in details, there has been, in the 
main, such a unanimity as certainly could not have been ex- 
pected without this common foundation. 



Sect. XLIV.— (§ 387.) 

A. ACQUISITION OF RIGHTS.— PRINCIPLE. 

(continuation.) 

The principle of the Roman law as to non-retroactivity 
(§ 386) has been transferred into the chief modern codes. 

I. Prussian Legislation. — The introduction to the 
Allgemeine Landrecht contains this principle in the following 
terms : 

§ 14. New laws cannot be applied to acts and events that 
have previously occurred. 

This rule is apparently intended as an instruction for the 
conduct of judges, so that the word cannot properly means ought 
not or shall not. 

As regards the legislator, there was a passage in the draught 
which was intended to reserve exceptions in the same way as 
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the Roman law (a). This reservation has been omitted in the 
code, and in its place comes the general exception, that new 
penal laws, if thej are milder than the former laws, shall be 
applied to crimes committed before their date (6). This omis- 
sion, however, is quite unimportant, for it is already evident 
that in every future case the lawgiver is entitled to attribute to 
a new law, by way of exception, a retrospective force. 

This rule also agrees with the Roman law in expressly with- 
drawing the juridical facts of the past (*acts and events') from 
the operation of the new law ; and thus it sustains both the 
past and the future consequences of these previous facts un- 
affected by that law. 

Along with this general rule, which fixes for all present 
and future laws the limits in time of their efficacy, there are 
to be noticed a number of transitory rules occasioned by the in- 
troduction of the present Prussian code into the whole country 
or into particular provinces (§ 383). In these the same prin- 
ciple is recognised, and in some particulars applied. 

II. French Code. — Our principle is here recognised for 
the private law in the following words (c) : 

La loi ne dispose que pour Favenir ; elle n'a point d'effet 
r^troactif. 

The brevity of this text, and the employment of the usual 
technical term (effet rStroacti/)^ leave no doubt that simply the 
doctrine derived from the Roman law, and long ago more fully 
developed by the scientific law of all countries, was here in- 
tended to be fully recognised ; and it has been so understood 
in the French pracjtice. 

The rule in penal law is expressed quite in the same 
spirit (d). The retrospective force of new penal laws, when 
they are milder than the former laws, is not, as in Prussia, de- 
clared by the law, but is acknowledged in practice. 

m. Austrian Code. — Here, again, there is only the fol- 
lowing short provision (e) : 

(a) Entwurf eines Gesetzhuch, Einleit § 20: * The sovereign alone, on 
the strongest grounds of public interest, can make a new law reach back to 
previous cases.* 

ih) Einleituna zum A. L. R, §§ 18-20. Another exception relating to 
orm of juridical acts (§§ 16, 17) is mentioned below (^ 388, c). 
(c) Code Civil, art. 2. 
r^n Code Penal, art. 4. 
(e; Qesetzbuch, § 5. 
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Laws have no retroactive effect; tfaev have therefore no 
influence oil previous acts or acquired rights. 

The same remark applies here which was made as to the 
French law. Nay, from the terms used, it is even less doubtful 
that the legislator meant to adopt the whole theory recognised 
in the common law. 

The operation of legislation on this doctrine having been so 
slight, an influence proportionably greater has fallen to scientific 
law, and hence it seems necessary to offer some preliminary 
remarks on the position of legal writers towards this doctrine.* 
On the whole there is a greater accordance of opinion than 
might have been expected, partly from the great authority 
which the decisions of the Roman law have for ages exercised 
(§ 386), partly from the intrinsic force of the things them- 
selves, which in many cases cannot be ignored. The differ- 
ences of opinion, which do nevertheless exist, are of two kinds. 
Some arise from the more or less correct apprehension of the 
various legal relations with reference to the[question before us ; 
and these we can only consider below in speaking of the legal 
relations themselves. Others have been occasioned by the 
various attempts to express, as general principles, conceptions 
more or less clear. These differences are principally of a 
theoretical character. A very minute comparison and criticism 
of these attempts would not bear any reasonable proportion to 
the fruits to be expected from it. It will be suflScient, in 
reviewing some writers who have bestowed more pains than 
others on the statement of such general principles, to indicate 
what is peculiar to each of them. 

Weber lays special weight on the following distinction (/) : 
It may be attempted, in the first place, to deal with a new law 
as if it had already existed at an earlier time, so that it could 
be brought to bear even on the past effects of previous juridical 
acts. There would here be a retroaction, and this would be 
objectionable. But, in the second place, it may only be pro- 
posed to judge the future consequences of previous legal acts 
according to the new law, and this would be correct. He 
believes that he has derived this distinction, which he holds to 
be the foundation of the whole theory, from the nature of the 

(/) Weber, § 21, a, to § 27. 
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thing ; but in reality he is subject to the influence of L. 27, 
C. de usuris (§ 386, g)y and he has unconsciously transformed 
its peculiar and arbitrary rule into a general principle. We 
have already seen how he is unconsciously driven in this way to 
an illogical application of his principle, in order to avoid utter 
impracticability (g). 

Bergraann adopts as his basis a more general distinction (A). 
One rule is conformable to the nature of the thing, another to 
the positive rules of the Roman law. According to the nature 
of things, that, he says, is true, which Weber declares to be the 
doctrine of the Roman law. The new law simply ought not 
to be antedated that is applied to past consequences ; its ap- 
plication to the future effects of previous juridical acts should 
be allowed. The positive rule of the Roman law differs from 
this, according to Bergmann, in two ways : first, because it 
protects also the future consequences of past juridical acts; 
second, because it protects not only legal consequences (vested 
rights), but even mere expectations. 

The last writer must be specially censured for putting the 
contents of the Roman law in fundamental opposition to the 
principles derived from the nature of the thing. This is 
directly contrary to the design of the leading text of Theo- 
dosius II., inserted by Justinian in the code (§ 386, a), and can 
therefore be justified only by the assumption that the Roman 
legislators were completely in error as to the nature of the 
thing, and not by the supposition that they deliberately intended 
to prescribe a new positive law. In other respects Bergmann 
follows essentially the same course as Weber. The latter, we 
have seen, is under the influence of the L. 27, C. de usurisy 
without being himself aware of it ; so Bergmann is under the 
influence of two Novels of Justinian {N. 66 and N. 22, C. 1). 
With a false appearance of historical criticism, he creates from 
some general expressions in these Novels, and from their very 
arbitrary directions, a general theory of permitted and unper- 
mitted retroactivity of laws, making the very uncritical tacit 
assumption, that Justinian meant to lay down such a theory 
in these Novels, and that they furnish, therefore, a universal 
standard for the application of all new laws. 



% 



) See above, § 385, k. 
h) Bergmann, §§ 4, 22, 30. 
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Struve, finally, is not distinguished for any special views as 
to retroactivity in general, for in this respect he differs from 
others more in expression than in reality. On the other hand, 
he stands quite alone in asserting that rules as to the applica- 
tion of new laws to the past and the future must be sought 
exclusively in the judge's apprehension of the nature of the 
thing, and never from positive laws. He holds that every 
attempt to regulate this matter by positive law is entirely 
null, and should not be regarded at all by the judge ; for 
which reason he utterly rejects all transitory legislation (i). 
In this view we have chiefly to admire the modesty with which 
the writer confines his doctrine of the judge's relation to the 
law within the narrow circle of the questions concerning retro- 
activity. On unprejudiced consideration, we shall be convinced 
that the same principle, if it is true at all, must be extended to 
legal questions of every kind. 



Sect. XLV.— (§ 388.) 

A. ACQUISITION OF RIGHTS.— APPLICATIONS OF THE 

PRINCIPLE. 

I am now to pass to the practical application of the prin- 
ciple which has been laid down; but I must first advert to 
a distinction in the nature of juridical facts which has much 
importance for our investigation. Most of these facts are 
simple events belonging to a single point of time, such as con- 
tracts, whose essence consists in a declaration of will to the 
same effect, — therefore in a momentary act, — in which the 
long preparation that may have preceded is not taken into 
account. Here it is always easy to determine whether a new 
law has been promulgated before or after such a fact. 

On the other hand, there are many facts which extend over 
a period of time, either because they suppose the continuance 
of the same state of things (as usucapion and prescription), 
or because they consist of several events distinct in time (such 
as testaments). In these the determination of their relation in 

(0 Struve, pp. 6, 30-34, 153-154. 
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time to a new law is difficult and complicated, so that it can 
only be successful if the particular circumstances are care- 
fully examined and distinguished ; for the new law is often 
enacted at a time between the beginning and completion of 
such a fact. 

In juridical facts of the first and simpler kind (momentary 
events), two points deserve special attention, as to which a 
preliminary observation common to both will here be in its 
proper place, — the capacity of the parties for acting, and the 
juridical form of the acts. 

The capacity to act must be judged exclusively as at the 
time of the juridical fact, in regard both to the facts and to 
the subsisting law. If, therefore, a minor without a guardian 
concludes a contract, that contract is and remains invalid, even 
after he has attained full age ; and in like manner, if a subse- 
quent law shifts the period of majority to an earlier age than 
before. The same is true in the converse case. If, therefore, 
a person aged twenty-one enters into a contract under the 
French law, the contract is and remains valid, even if the place 
soon after comes under the empire of the Roman law, which 
fixes majority at twenty-five. So far as I know, a doubt has 
never been suggested as to this point. The same must be said 
if a woman becomes a surety during the prevalence of the 
Roman law, including the Sc, Vellejanumy which law is after- 
wards abolished, or vice versa. In the first case, the suretyship 
is and remains invalid ; in the second, it is and remains good 
after the change of the law (a). 

So also the juridical form of an act must be judged ex- 
clusively according to the law subsisting when the act is 
executed, so that a subsequent law has no influence on its 
validity, whether it makes the previous form easier or more 
difficult. This proposition may be thus stated : Tempua regit 
actum ; corresponding with the rule as to the local law : locus 
regit actum (§ 381). Indeed it has a still higher degree of truth 
and necessity than that rule, which is regarded merely as a 
favour to juridical acts resting on a general custom. For as to 
this rule of the local law, it is often (though not always) pos- 
sible for the parties to observe another form ; and therefore it 

(a) We shall find, under the head of Contracts, an adverse opinion of 
Meyer as to the Sc, VeUejanum ; v, § 892. 
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is equitably allowed to them to choose which law they will 
observe in point of form, — the law of the place of the act, or 
the law of the place to which the juridical act belongs in other 
respects, e.g. the law of the domicile. Such a possibility, and 
the right of election arising from it, do not exist with respect 
to the rule Tempus regit actum ; for no one can foresee that a 
future law will alter the form, or wherein the change will con- 
sist. Hence also this rule has been admitted by writers with- 
out any contradiction (6). 

Only in one respect might it be possible to raise a doubt as 
to the general authority of the rule, namely, when the new law 
does not make the form more difficult, but facilitates it. Here 
it might be supposed that, from an apparent liberality and for- 
bearance, from an unrestrained effort to uphold the validity of 
juridical acts, the act would be valid if the form used and 
formerly insufficient should by accident satisfy the require- 
ments of the new law. The Prussian code has in fact adopted 
this view (c). But I hold the rule to be a mistake, and believe 
that where such a law does not exist, the opposite rule must be 
adopted on general principles. 

The rule referred to seems to have for its basis the notion 
tiiat the positive forms of juridical acts are restrictions of indi- 
vidual freedom for the public benefit, somewhat in the same 
way as taxes, which the state, without any violation of right, 
can not only lower for the whole community, but gratuitously 
remit to individuals. This view can only be admitted for the 
stamp duties attached to many juridical acts, and even there 
only in so far as the use of stamped paper is required as the 
condition of the validity of a deed. For all other forms the 
theory is incorrect, as will be apparent from the following 
example : — 

At the present time, if a holograph testament is privately 
executed at Berlin, it is an ineffectual act, from which no rights 
accrue at the death of the testator. But if before his death the 
French form of testament is introduced, according to which the 
privately made holograph will is valid, then, by the rule of the 

(h) Weber, p. 90 and foil.; Meyer, pp. 19, 29, 43, 61, 89. 

(c) AUg. L, R. Einleit. § 17. * Acts which were null according to 
former laws in consequence of a defect in form, are valid only so far as 
the forms required by the subsequent law shall have been executed at the 
time when the litigation is raisea.* 
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code (Note c), that testament would become valid, and regalate 
the future succession. This seems to involve a humane in- 
dulgence towards the testator, the propriety of which must, 
however, be gravely doubted. A law which, like the present 
Prussian code, absolutely requires the juridical execution of 
the testament, is unquestionably produced by several co-operat- 
ing and kindred motives, which are all founded on the special 
importance of testaments in comparison with other juridical 
acts. By the necessary co-operation of the judge, the substi- 
tution of a forged testament is prevented ; also the imprudent 
haste that may be caused by momentary liking or aversion 
towards particular persons ; finally, the interested influence of 
many persons, from which a solitary and unadvised testator 
may be too feeble to withdraw himself. All these motives de- 
pend on private, not on public interests ; and even if the new 
law no longer attributes to them the same importance, it is yet 
a difficult question whether the real interest of the testator — 
namely, the maintenance of his true, serious, deliberate will — 
is promoted by the retrospective rehabilitation, in defiance of 
legal principle, of a testament hitherto ineffectual. This be- 
comes very clear if we try to ascertain why the testator has not 
observed the legal form required when he executed the testa- 
ment. This may happen from mere ignorance of law, while a 
serious and deliberate will really exists. Doubtless the pro- 
vision in the Landrecht, which is conceived as a mere favour, 
rests on this assumption. But it may also have happened in 
the full knowledge of the existing law, the holograph private 
will being merely preparatory to a juridical act, the performance 
of which the testator delayed for more mature consideration. 
Then we confirm, in consequence of this law, a testament as to 
which the true final resolve perhaps never existed. On the 
other hand, it may be said that the testator, by preserving the 
private testament after the promulgation of the new law, is to 
be regarded as if he had then written it anew, which he was 
certainly entitled to do. But just in regard to testaments, 
nothing is more common than indefinite delay, and therefore 
nothing is so unreliable as any inference which can be drawn 
from this as to the true and final intention. This is to entangle 
ourselves in the consideration of accidental, barely possible 
circumstances ; and on impartial reflection, it will be admitted 
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that there is no satisfactory reason whatever for abandoning 
the simple juridical rule, Tempiis regit actum ; and that by 
doing so, we run the risk, by a questionable indulgence, of ad- 
mitting a result which may be directly contrary to the actual 
intention of the testator. 

In applying the principle to the particular legal relations, 
the same order will now be followed which was adopted in the 
first chapter (d). 

I. Status of the Person. 
II. Law of Things. 
III. Law of Obligations. 
rV. Succession. 

V. Law of the Family (Domestic Relations). 
There is no need for a special section for the forms of 
juridical acts, as this question has already been disposed of in 
these introductory paragraphs. 



Sect. XLVL— (§ 389.) 

A. ACQUISITION OF RIGHTS.—APPLICATIONS. 
I. STATUS OF THE PEBSON. 

New laws, which have for their object the status of the 
person, especially the capacity to act, are here to be considered 
in two different aspects. First, in respect of the possible in- 
fluence of the new law on juridical acts of the person interested, 
which have been executed before its promulgation ; secondly, 
in reference to the personal status itself, which is to be governed 
by the new law. The first question has already been answered 
(§ 388), and only the second remains : How does a new law, 
touching personal status, operate on legal relations of this kind 
subsisting at its datet and, in particular, does the principle 
excluding retroaction come into application here ? 

(d) Of course the same restriction to private law and to the material 
private law is here to be observed aa above, in treating of the limita of 
local laws (§§ 361, a, 384, b). 
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This principle has but little application to the statns of the 
person, since most qualities constituting such status are of so 
abstract a character that they cannot be regarded as vested 
rights ; still, under special circumstances, and exceptionally, we 
have to acknowledge the existence of acquired rights even here 
(§ 385, (If €,/). Only in these special cases, therefore, is the 
operation of the new law on previous status to be limited by 
our principle ; in all others it immediately receives full and 
unrestricted effect. This must now be shown in its application 
to the most important cases of personal status. 

1. The following rules are to be observed as to age: — ^If 
minority is prolonged or shortened by a new law, that law is 
immediately applicable to all minors, so that none of them can 
maintain that he has a vested right by the old law to become of 
age at the precise time appointed by it. 

It is otherwise with those who had already attained majority 
under the old law, although they would still be minors accord- 
ing to the new law. Majority, with the independence which 
attaches to it, is for them a vested right, established by the 
arrival of the appointed period under the authority of the old 
law. To make them once more minors, and subject them to 
guardians, would involve a retroaction contradictory to our 
principle, — a retroaction which could be effected, even by an 
express statutory provision, only as an (unjustifiable) exception 
to the principle (a). 

The correctness of this assertion is confirmed by comparing 
it with the following case : — ^If a minor is declared to be of full 
age, whether by the sovereign (as in Roman law), or by a court 
having jurisdiction over guardianships (as in Prussian law), 
none will doubt that, for him, majority with its results has the 
character of an acquired right. Suppose, then, that soon after, 
and before this person has attained the legal age, the law as to 
concessions of majority (venia cetatis) should be altogether 
abolished in that country, lie must still continue to be regarded 
as major. But that which, in this case, is bestowed by the decla- 
ration of the sovereign or the tribunal, cannot be refused to him 
who has attained, under an old law, the age which it prescribed. 

(a) The same rule, therefore, is to be applied to this case of the new 
law, which was above laid down in the case of a change of domicile 
(§ 365, p, q). 
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This view has often been recognised in the Prussian legis- 
lation. 

The patent introducing the A, L. R. into the provinces 
beyond the Elbe (9th Sept. 1814) contains the following words, 
§ U {b) : 

* Majority arrives only at the completion of the twenty- 
fourth year, in the case of all persons who have not 
attained majority according to the former laws before 
January Ist^ 1815' (c). 

A similar provision occurs in the other transitory laws of 
the following years (§ 383), and likewise in a special ordinance 
as to majority, issued for Erfurt and Wandersleben in 1817 {d), 

A writer on French law holds a different opinion as to this 
question, — maintaining that in such a case he who has already 
become of age must again, in consequence of the new law, be 
regarded as a minor ; and in support of this assertion, he cites 
judgments of the courts of Nismes and Turin tojthis effect {e), 

2. Similar questions may arise in respect to aex^ with this 
difference, that the case of a right personally acquired cannot 
there occur, as in minority. 

If in a country which did not before recognise the tutory 
of women, that kind of guardianship, in one of its many gra- 
dations (/), is introduced by a new law, all women living at 
the time are immediately subject to it. So is it, conversely, if 
the previously existing tutory of women is abolished by a new 
law ig). 

If the Sc. Vellejanum is introduced in a country where 
women, as weH as men, can validly become sureties, this new 
restriction immediately takes effect on all women living at the 
time, if they afterwards desire to become sureties. Just the 
same is to be said if the Sc. Vellejanum already existing is 
abolished by a new law (h). 

In all these cases, therefore, there could be no reason for 
ascribing to women living at the time a vested right in the more 

(h^ Gesetzsammhng, 1814, p. 93. 

(c) The Ist of January 1816 was the day on which the Landrecht was 
to receive the force of law. 

{(1) Gcsetzftammhinrj, 1817, p. 201. 

(e) Meyer, pp. 97,* 98. 

(/) Eichhom, Deutsches Recht, §§ 324-326. 

io) Chabot, t. i. pp. 29-36. 

(h) Chabot, t. ii. pp. 350-363. 

U 
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extensive capacity to act which they previously possessed, and 
limiting the efficacy of the new restrictive law to the future 
female generation. 

3. The question here discussed has been raised in regard 
also to infamy (i). 

The most numerous and important cases of infamy do not 
fall within the limits of our inquiry, which is confined to private 
law, and excludes penal law; I mean all the cases in which infamy 
appears as a criminal punishment, whether alone or in combina- 
tion with other punishments, or, it may be, as the result of other 
punishments. 

The question might here arise in reference to many cases 
of what is called infamia immediata, under which the Roman 
law includes several kinds of disreputable callings (k). If a 
new law introduces infamv for these cases, there is no doubt 
that it must be applied to all who are henceforth found in such 
a position, and that they can claim no vested right to prosecute 
such a way of life free from infamy. 

4. Finally, our question may also occur in regard to pro^ 
digality judicially declared, and the disabilities connected with 
it, especially interdiction from administering one's own property. 

What is prescribed in this respect by a new law, whether 
it be more severe or more lenient than the previous law, must 
be immediately applicable, and the continuance of the previous 
state of things as an alleged vested right cannot be claimed (/). 

(J) I Lave atteni] ted to show above (vol. ii. § 83) that infamy has no 
longer any significance for our nioflern common law. The present mention 
of it therefore refers, partly to tlie contrary opinion held by many as to 
that point, i)artly to modern legislations in which infamy is recognised. 

{k) See above, vol. ii. p. 18H. [Infamia ivimediata is opposed to in- 
famia midiata in tlie language of civilians. The latter, whicb is the result 
of a judicial sentence, is the only kind of itifamia juris now known. Where 
such infamy has been introduced by statute, it has been applied only to 
future cai>e8. See as to fraudulent bankrupts, Act 1696, c. 5 ; Hume^s 
Com. ii. i>27. Where the principal disiibility arising from it (inadmissi- 
bility as a witness) has been removed, both past and future cases have 
been inclu led. Acts 1 Will. iv. c. 87, § 9 ; 15 and 16 Vict, c. 27, § 1.] 

(/) Meyer, pp. 99-111, who adduces, in confirmation, a judgment of the 
Court of Cassation at Paris. Chabot, t. ii. pp. 174-179, is here of a differ- 
ent opinion. 
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Sect. XLVII.— (§ 390.) 

A. ACQUISITION OF RIGHTS.— APPLICATIONS. 

II. LAW OF THINGS. 

In the law of things, the principle of non-retroactivity 
generally receives simple and complete application. 

1. Property. — If this right is alienated by simple contract 
under a law which recognises such alienation as valid, the right 
of property thus acquired remains, even if a subsequent law 
requires delivery in alienation (a). 

So, under a law which requires tradition, no property is 
passed by a simple contract of sale without tradition ; and if a 
subsequent law declares the simple contract to be sufficient, the 
transmission of the property is not effected even by it. For 
this purpose there must be either a new contract, or subsequent 
tradition {b). 

2. Servitude. — Here the same rules apply as in the case 
of property : if, for example, one of two consecutive laws re- 
quires the simple contract, while the other requires tradition, or 
some other positive form for the constitution of servitudes (c). 

It is different with what are called legal servitudes. When 
these have not before existed, but are introduced by a new 
law, our principle is not applicable to them. But such restric- 
tions of property exist immediately after the enactment of the 
law wherever the conditions of fact are found {d). The true 
reason, however, is, that such a law has for its object, not so 
much the acquisition of a right, as the existence (the state and 
condition) of property, and thus the conditions and limits which 
attach to the recognition of property in general. But the prin- 
ciple which prohibits the retrospective force of laws has no refer- 
ence to this whole class of rules (§§ 384, 399). 

3. Right op Pledge. — If a new law introduces into a 
country where the Roman law of pledge exists a new sj)ecies 

(a) This is also recognised by Weber, p. 108, but inooiisistenily. See 
above, §§ 385, k, 387, t. 
(6) Weber, pp. 108, 109. 
(c) Chabot, t. ii. p. 361. 
Id) Chabot, t. ii p. 361 ; Strove, p. 267. 
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of tacit hypothec for the protection of any juridical act, the 
new law is to be applied to all juridical acts of this kind after- 
wards entered into, not to former acts. This proposition was 
recognised by Justinian when he introduced a tacit hypothec 
for the protection of dotal rights ; for he added, at the end of 
his new and comprehensive dotal law, that all its provisions (and 
therefore those relating to the tacit hypothec) should be applied 
only to future dotal contracts (e). 

If a new law assigns to a right of pledge a certain rank in 
the series of privileged hypothecs, only those hypothecs of such 
a kind can claim the privilege which have their commencement 
after the new law (/). But they possess it even against all 
hypothecs which originated before the new law. The holders 
of these, therefore, have to take measures, on the appearance of 
the new law, to protect themselves against the risk of such sub- 
sequent privileged hypothecs (g). 

In the older Roman law it was permitted to pledge a thing, 
with the stipulation that the creditor should acquire the property 
of it in satisfaction of the debt, if the debt should not be paid (A). 
This contract was afterwards forbidden (i). In consequence of 
our principle, this prohibition could be applied only to subse- 
quent contracts of this kind ; but the Emperor Constantine, its 
author, gave it a retroactive force, making it applicable to an- 
terior contracts. In accordance with the arguments which 
were before urged with respect to a similar law about usury 
(§ 386), this transitory provision has no practical importance 
for us, even where the Roman law is recognised. 

The rules here laid down for new laws as to the right of 
pledge, are, however, altogether inapplicable, if these laws have 
for their object, not the adoption or abolition of particular kinds 
of pledge or privileges (as we have hitherto assumed), but rather 
a new system of the law on this matter. This occurs when, in 
place of the Roman law of pledge, a new law introduces the 

(e) L. un. § 16, C. de ret ux. act, (5, 13) ; Bergmann, p. 126. 

(/) L. 12, § 3, C. qui pot. (8, 18) (privilege of the dos). L. 27, inf, C. 
de piffti, (8, 14) (privilege of militia). 

(g) They can at once enforce their right of pledge ; therefore at a time 
when the future possible competition does not exist. 

(A) Vatic. Fragm. § 9 (Papinian). Such a contract is called Ux com- 
missoria. 

(t) L. 8, C. de pact. pign. (8, 35), i.e. L. un. C. Th. de commiss. resc. (3, 2); 
Weber, pp. 6, 51 ; Meyer, p. 17, who is wrong as to the historical connection. 
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system of registers of hypothecs, or vice versa. In such a case 
the new law no longer relates to the acquisition of rights by 
determinate persons, but to the existence of such rights generally 
(of the legal institution). But then the principle which excludes 
retroaction is not at all applicable (§§ 384, 385) ; the two legal 
systems cannot exist together in their particular applications, 
and the new law must have immediate and exclusive efficacy. 
How the transition from the old to the new state of things is 
here to be managed, in order to guard against injustice, will be 
shown at a more suitable place (§ 400). 

4. Other Jura in Re. — Besides property, the Roman 
law recognises only a small and rigidly defined number of real 
rights ; it docs not allow, therefore, the creation of new real 
rights at pleasure. 

The Prussian legislation has here adopted quite a novel 
course. It allows every merely personal right of using or profit- 
^'^g ^7 ^ thing belonging to another to be transformed into a 
real right, as soon as the possession of the thing has been con- 
ceded to the person having the right (A). Under this condition, 
therefore, all hirers and tenants have a real right in Prussian 
law, although by Roman law they can have no more than a 
personal right to use. 

If, then, the Prussian law is introduced at any place instead 
of the Roman, all existing hirers and tenants retain the personal 
right which they hitherto had, and only new contracts of this 
kind give a real right. So, in the converse case, the hirer re- 
tains the real right that has been constituted under the empire 
of the Prussian law, but new hirers are regarded in accordance 
with the Roman law as having merely a personal right. Here 
too, therefore, the time when each legal relation has its com- 
mencement decides unconditionally as to the law to be admin- 
istered, and there can be no question as to a retroactive force 
of the new law. 

We might be led by an imaginary analogy to treat this 
case in the same way as the immediately preceding case of the 
Roman and Prussian system of hypothecs. The introduction 
of the real right of hirers and tenants would then be regarded 
as a new law as to the existence of rights (the legal institution) ; 
the principle which excludes retroactivity would no longer be 
(*) Koch, Preusnsches Recht, vol. i $§ 228, 817. 
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in question, but the new law would at once embrace all existing 
legal relations. 

But in reality the two cases are entirely different in their 
character. The two systems of hypothecs cannot subsist to- 
gether at the same time, just because the most frequent and 
most difficult case in the law of hypothecs is that in which 
several persons have rights at the same time in the same thing; 
in wliich, therefore, their priority can only be determined by the 
one or the other system exclusively. On the other hand, there 
is not the least doubt that the rights of several hirers at the 
same place are judged by different rules, if their contracts have 
been concluded at different times, and under the authority of dif- 
ferent laws. Hence the question as to the real right of hirers 
belongs entirely to the class of rules relating to the acquisition 
of rigiits, and therefore to that department in which the principle 
prohibiting retroaction is applicable. 



^ 



Sect. XL VIII.— (§ 391.) 

A. ACQUISITION OF RIGHTS.— APPLICATIONS. 
II. LAW OF THINGS. — Continuation. 

In considering the legal institutions belonging to the law of 
things, some of these were purposely passed over, because they 
present peculiar difficulties and complications, and therefore 
need to be treated in a larger connection. 

Such are the acquisition of property and of servitudes by 
usucapion and longi iemporis possessio (both embraced under 
the name of prescription, Ersitzung)^ as well as the extinction 
of servitudes by non-usus and libertatis usucapioy equivalent to 
acquiring freedom from the servitude on the part of the pro- 
prietor (§ 388). All these cases of acquisition have the follow- 
ing common peculiarity : They are not completed by a simple 
momentary act, but by a continuing state, which must remain 
the same for a whole period of time. This state may consist in 
a continuous activity (possession, yuo^i-possession), or in a con- 
tinuous inaction. 

In these qualities, however, many legal institutions beyond 
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the limits of the law of things entirely coincide with those here 
enumerated ; in particular the limitation of actions, which 
equally depends on continuous inaction for a certain period, 
and which leads, just as much as these institutions, to the ac- 
quisition of a right — namely, the right to an exception by which 
the right of action previously belonging to another person is 
completely repelled. 

The recognition of this intimate connection has therefore 
led from an early time to the ranking of all legal institutions 
of tliis kind under one class, and designating them by the 
common name of prescription {Verjdhriing). Although this 
procedure is much to be ^ensured, and has led to confusion of 
ideas («), the intimate connection of all these legal institutions 
cannot be denied ; and it is Extremely distinct and prominent 
in this subject of retroactive force. All these institutions must 
therefore be now grouped together ; and usucapion and the 
limitation of actions may serve as their two most important 
representatives. 

Where, therefore, a new statute modifies in any respect the 
law of usucapion or of the limitation of actions, the two follow- 
ing cases are possible : — 

The new law may appear before the commencement of the 
usucapion. Then there is no doubt that it must govern this 
usucapion, so that the old law can no longer come into question- 
It may also appear after a usucapion has been completed. Then, 
again, there is no doubt that the new law cannot be applied to 
it at all. Tiie completed acquisition of a right under the old 
law must be fully maintained. But, finally, the new law may 
appear during the period in which the usucapion is still current 
— after its beginning, befbre its end. These are the doubtful 
cases for which we have now to ascertain the rules. 

During this period no right is acquired ; only an acquisition 
is prepared for. Hence the new law must immediately act on 
this incomplete state of things. It is true that even during 
this period the expectation of an acquisition was raised, and this 
expectation might be more or less near ; but mere expectations 
are not protected by the principle which excludes retroaction {b). 
Let us now consider the various possible cases of such new laws. 

(a) See vol. iv. § 177 ; vol. v. § 237. 

(6) See above, § 385. On the whole, Weber agrees with this view, 
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1. Usucapion or presdiription of actions, before permitted^ 
is abolished, either altogether or for certain specified cases. 
This law comprehends all cases of current usucapion, so that 
all acquisition by this means becomes impossible. 

2. Conversely, usucapion or prescription of actions, being 
before unknown, is introduced. The new institution is imme- 
diately to be applied to all legal relations in suspense at the 
time, yet so that the term is to be reckoned from the date of 
the new law. He who possessed a thing belonging to another 
under the conditions prescribed by the new law, immediately 
commences the usucapion of it, just as if his possession had 
begun at the time when the new law was enacted : the time of 
his previous possession is not reckoned. All rights of action 
which have accrued before the jiassing of the new law unme- 
diately become subject to the prescription of actions, but in the 
same way as if they had now first begun : the time of the pre- 
vious delay or negligence is not reckoned. 

We find in Koman law a remarkable example of this last 
kind. For a long time the most numerous and important kinds 
of actions were not subject to limitation, — they were perpettwf 
actiones in the strictest sense of the word. The Emperor 
Theodosius ii. introduced for all these actions a prescription, 
which, as a rule, was to endure for thirty years. According to 
the principle just laid down, rights of action then existing could 
be extinguished only after thirty years. But the emperor gave 
to his law partial retroactivity, so that the past time was to be 
included in the calculation ; yet the person in right of the 
action was in no case to have less than ten years from the date 
of the law, within which he might effectually bring his action (c). 
When Justinian inserted this law in the code, he naturally 

pp. 147-158 ; likewise Bcrgmann, pp. 34-36, in regard to the nature of the 
thing, while at p. 163 he adopts for Roman law the opposite view, namely, 
the continued operation of the old law, since, in his opinion, mere expecta- 
tions are protected by the lionian law (see above, § 387, A). In reality, 
the same principle is here encountered which was above applied to the 
collision of different local laws as to usucapion (§ 367, k). 

(c) L. un. § 5, C. Th, de act. certo temp. (4, 14). A pressing neceeatj 
could not be asserted for this deviation from the principle. It is some 
justification for it, that among the reasons for the prescription there ia 
the presumption of payment (see vol. v. § 237). This presumption has 
a reiil bearing even for the time that has ela^^ed before the promulga- 
tion of the law as to prescription, during which the action has not becai 
brought. 
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dropped this transitory provision (d), which had of itself lost 
all efficacy for about a hundr^ years. 

3. If a kind of interruption which was previously admissible 
is abolished, or, conve^ely, a new kind of interruption is intro- 
duced, the one or the other provision is immediately to be 
applied to the current usucapion. 

4. A new law extending the term is immediately applicable 
to the current usucapion or prescription of actions {e), 

5. More difficult, and also more important, is the question 
as to a new law which shortens the term. Here we must, 
in accordance with principle, leave the acquirer free to elect 
whether he will avail himself of the old law or of the new ; in 
the latter case he must reckon the time from the enactment of 
the new law, so that he cannot include the time that has already 
elapsed. He is entitled to the first choice, because it certainly 
was not the purpose of the new law to give his opponent a 
more favourable position than he occupied under the old law ; 
he is entitled to have the second option, because he can have no 
less right than one who begins his usucapion or prescription of 
actions at the same moment. On the other hand, it would be 
an undue retroactivity if he were allowed to take advantage 
of the new term, including in it the term already elapsed; 
because there his opponent would be allowed for bringing 
his action neither the space accorded by the old law, nor that 
allowed by the new. It might even happen, contrary to all 
reason, that the prescription of the action was completed at 
the very moment when the new law appears (/). 

The principles here expounded have been fully recognised 

(</) L. 3, C. de prasscr, xxx. (7, 89). 

(e) In ^)28 Justinian granted to churches the privilege that their actions 
should not prescribe for a hundred years. L. 23, C. de SS, eccL (1, 2) ; see 
vol. V. p. 355. At the end of this law there are the following rather ob- 
scure words : *■ Usee autem omnia observari saucimus in iis casibus, qui vel 
postea fuerint nati, vel jam in judicium dcducti sunt.' Literally, the last 
words apply also to the actions whose previous prescription (of thirty years) 
had already elapsed before the action was brought This retroaction is 
justified by no reason. Comp. Weber, p. 7. 

(/) Thus, e.g.^ if a right of action, subject to the limitation of thirty 
years, subsists for ten years unexercised, and a new law is then promul- 
gated, appointing for legal relations of this kind a prescription of three 
years. Bergmann, p. 3G, proposes a proportional calculation as conform- 
able to the nature of the thing. According to this view, where a third of 
the old period of prescription has elapsed, a third of the newly introduced 
term of three years must likewise be held to have elapsed, so that two yean 
still remain. This complicated treatment can neither be maintained as 
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reject the assertion which is often made, that new prohibitive 
laws can change the nature of previously concluded contracts (b). 

The rule here laid down has found very general recognition 
in the transitory laws promulgated at different epochs in 
Prussia (c). It is likewise recognised with great distinctness, 
and with full and consistent detail, by one of the most eminent 
writers on French law (d). 

This rule is a necessary logical consequence of our general 
principle. But also from a purely practical point of view it 
appears true and important, because it alone suffices to main- 
tain that confidence in the undisturbed efficacy of contracts 
which is indispensable for the security of civil transactions. 
Its influence is most extensive and important in its application 
to many contracts connected with real rights which are intended 
to be effective for many generations (e). 

We have now to mention some contradictions of this rule, 
which are found in certain laws and in many writers. 

Such a contradiction is found in the law of Justinian al- 
ready mentioned as to forbidden rates of interest (§ 386, /, g) ; 
according to which the prohibition was held to refer to stipu- 
lations of interest previously made, although only for the in- 
terest afterwards falling due. A modern writer has attempted 
to erect this provision into a general rule (§ 387, /), while 
others have rightly seen in it only an exception from our rule 
— a solitary deviation from it(/). It is very remarkable that 
the transitory laws of Prussia since 1814 have adopted a 
similar provision (^), without its being perceived that they thus 

(b) With this Bergmann agrees, § 30. 

(c) Einfiihrwigspatent ties A, Z. i2. § xi. : * In particulaTf all contracts 
which have been concluded before the Ist July 1794 are to be judged, as 
well in respect of their form and matter as of their juridical consequences, 
only according to the laws subsisting at the time of the conclusion of the 
contract ; although an action for its fulfilment or extinction, or for the 
prestation of interest and damages, should not be brought on such a con- 
tract till a later period/ Exactly similar provisions are contained in the 
transitory laws of 1803, § 5, 1814, § 6, and in later transitory laws (§ 383). 

(d) Chabot, t. i. pp. 128-139. 

(e) The peculiarity of this case has been well indicated by Gbtze, Alt- 
m&rkusches Provinzialrecht, vol. i. pp. 11-13. We shall return to this kind 
of legal relations from another side, when we treat of those rules of law 
which have for their object the existence of rights (§ 399). 

(/) Bergmann, § 30. 

(ff) Law for the Provinces beyond the Elbe^ 1814, § 13 ; and likewise in 
the subsequent transitory laws (§ 383). 
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directly contradict the principle which subjects the consequences 
of contracts to the law in force at the time when they were 
made (Note c). Least of all in the stipulation for interest was 
there need of such a deviation from the correct principle ex- 
pressly recognised in the laws referred to, because just in this 
matter the application to past contracts is generally of very 
slight importance (§ 385, a). 

But two modern writers have brought against the generality 
of the rule here laid down a much more important and very 
extensive controversy. It relates, not to the rule itself, but 
only to its application to the challenging of contracts, in so 
far as this is founded, not upon the circumstances attending 
the conclusion of the contract itself, but on subsequent facts, 
e.g. on the future resolution of one party to raise an action of 
nullity (reduction) (A). Weber has not laid down this as a 
general principle, but he has applied it in a number of im- 
portant cases {}). But soon after him Meyer reduced it to an 
abstract principle, and attempted to carry it out in the follow- 
ing way {k). 

We must (he says) distinguish two kinds of consequences 
of a contract, — necessary, or immediate, on which the laws 
cannot be retroactive ; and accidental, or remote, in which the 
retroaction of a new law upon previous contracts is admissible. 
To the first class belong those consequences of which the 
parties thought or covld think, which therefore they tacitly 
included in the contract (Z). To the second class belong the 
consequences which are first occasioned by future facts : among 
these are the actions of nullity (reduction) founded on Icesio 
enormisy fraud, force, error, minority, and also the recall of a 
donation for ingratitude, or on account of the subsequent birth 
of children (m). This whole distinction is absolutely untenable, 
if it were only because there is certainly not one of the cases 
of the second class which the parties could not think of as a 

(A) The laws of Prussia have expressly recognised the application of our 
rule to such cases (note c). 

(/) These cases are mentioned below in treating of tlie particular appli- 
cations. 

(k) Meyer, pp. S6-A0y 153-155, 174-210. He docs not indeed cite 
Web<T as an authority, but as he is acquainted with his work (Preface, 
p. xi.), it can hardly be doubted that he has here foUowed him. 

(/) Meyer, pp. 38-39, 180, 187-191. 

(tw) Meyer, pp. 175-178. 
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will be farther confirmed in this disposition by recollecting the 
law which authorizes the recall of the gift. The supposition, 
therefore, that the donor thought of that law, or may have 
thought of it, is certainly quite consistent with the circum- 
stances. 

4. Restitution against a contract. The time of the contract 
is decisive, not the time when restitution is demanded (w). 
The opposite is asserted because the contract is in itself valid, 
and is first annulled by the judicial act (x). The same idea is 
further developed by others, and carried further from the truth 
by the doctrine that restitution is granted as a matter of favour 
by the sovereign (y). These assertions are conclusively refuted 
by the circumstance that, according to the nature of restitution 
as presented to us in the law of Justinian, he who claims it 
has a true vested right to it, differing but little in form from 
the right to an action or an exception (<^). 

5. Exceptio doli or metus is judged according to the time 
of the contract, without regard to the fact that here the con- 
tract is invalid, not ipso jure, but per exceptionem {ad). 

6. Exceptio Sc, Vel/ejani, According to the time when the 
suretyship was entered into {bb). 

7. Exceptio Sc. Macedoniani. The same {cc). 

8. Exceptio nan muneratce pecunice. The same. 

9. By a law of the Emperor Frederick the First (Auth. 
Sacramenta ptiberum)^ which he incorporated in the collection 
of Justinian, the greater number of the defects of a contract 
are completely removed by the debtor's confirming the contract 
by oath {dd). The applicability of this law is to be judged 
according to the time when the oath is made. Weber wrongly 

(w) Struve, p. 266. 

(x) Weber, pp. 113, 114. 

(y) Meyer, p. 184. As to this, com p. above, vol. vii. § 317. 

(z) See above, vol. vii. pp. 112, 113, 117. 

(aa) In the case of dolus it is very doubtful whether Meyer means to 
rank the challenge of the contract and its invalidity on this ground among 
the necessary or the accidental consequences (pp. 154, 179, 183). In regard 
to restitution on the ground of dolus^ see vol. vii. § 332. 

(66) Chabot, t. i. p. 352. See above, § 388. Here Meyer, pp. 196-198, 
attempts to defend the contrary opinion by quite different and partly self- 
destructive arguments. 

(re) Here Meier, p. 194, agrees, because such a contract is opposed to 
good morals, and because the renunciation of the debtor has no effect. By 
the way, he confounds the Jilius/ajnilUis with the minor. 

(dd) Savigny, Geschichte des R, R, im Mittdalter^ vol. iv. p. 162. 



OBLIGATIONS EX DELICTO — ^BANKRUPTCY. 321 

disputes this on the ground that such a contract is in itself 
null, and is only afterwards protected by an act of the judge 
{officio judicis) ; that therefore the time of this judicial sen- 
tence is decisive (ee). But it is evident that the rights of the 
parties are previously unalterably fixed, just as in any other 
legal relation ; and that the judge, in this as in other cases, is 
only called upon to recognise and to protect these rights. 

Some other questions remain which lie beyond the sphere 
of the great diversities of opinion with which we have been 
engaged. 

Among these are the obligations arising from delicts. It is 
generally admitted that these are to be judged according to the 
law in force at the time when the delict is committed ( jf ). The 
rights arising from illicit intercourse might be drawn into this 
category, but these will be better dealt with elsewhere (§ 399). 

Further, the laws concerning bankruptcy belong to this 
place. AlS to these, I can abridge by referring to the discussion 
of them in relation to the local law (§ 374). Bankruptcy 
concerns, as was there shown, not the rights themselves, but 
execution against a determinate estate existing at a particular 
time ; for the purposes of this execution the priorities of the 
individual creditors have to be determined. What law is to be 
applied to these priorities ? Here creditors who have hypothecs 
are to be distinguished from the other creditors. 

Hypothecary creditors are to be judged according to the 
law which existed at the time of the constitution of their 
real right (§ 390) ; the other creditors according to the law 
existing at the time when the bankruptcy opens (^^). Tliis 
rule is confirmed by the following propositions of the Roman 
law : The creditors of the fifth class are satisfied pro ratOf 
without respect to the time when their debts originated, for 
they all have hypothecs originating in the missio in possessioneniy 
which is connected with the opening of the bankruptcy. In 
like manner the creditors of the fourth class have privileged 
hypothecs ; but their right of hypothec, as well as the order of 

(ee) Weber, pp. 109-113. 

(ff) Recognised in the Prussian Allg, Landrecht^ Introd. § 19. 

(gg) Recognised in the Prossian transitory laws (§ 883) : thus in the 
law of 1814 for the proyinces beyond the Elbe (§ 15), and in similar terms 
in the rest. Weber, pp. 167-178, is of the same opinion. 

X 
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their privileges, first arises at the time of the missio in pos^ 
seanonem^ and through it. Previously, therefore, they had a 
mere expectation of this kind of execution in their favour (as 
an act of procedure), but no right to it. 



Sect. L.— (§ 393.) 

A. ACQUISITION OF RIGHTa -APPLICATIONS. 

IV. SUCCESSION. 

We now come in our inquiry to the rules relating to testor 
mentary and intestate succession, and contracts about successions. 

I. Testaments. — This case is the most difficult and most 
controverted in the whole scope of the present inquiry. 

We must first seek to obtain a firm standpoint for the 
juridical nature of the testament. 

The destiny of an inheritance is to be determined by the 
last will of the deceased (supremoy ultima voluntas)^ which must 
be expressed in an appropriate manner. By this is meant 
the intention existing at the moment of death, because every 
former purpose may have been changed in the interval. But 
it is in itself impossible to make a testament at the exact moment 
of death ; nay, more, on account of the entire uncertainty of 
the time of death, it will often be necessary or expedient to 
declare the will that is to stand as the last will, at a much 
earlier and often very distant period. Hence, every testator 
is to be regarded as acting at two different points of time, — at 
the time when he makes the testament, and at the moment 
of death, when he leaves unchanged the testament previously 
executed. The former may be described as his action in point 
of fact, the latter as his juridical activity. Only the product 
of the second can, and ought to have effect ; that of the first 
remains during the whole interval generally quite unknown, 
always ineffectual, and always subject to the unchecked and 
arbitrary power of the testator. These considerations lead us 
to judge Che testator^s activity in point of fact (and therefore 
the form of the testament) according to the law subsisting at 
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the time of execution ; the juridical activity (and therefore its 
substance and contents) according to the law at the date of the 
death (a). And even at this stage we may put aside two dif- 
ferent opinions. The one proposes to judge the substance as 
well as the form as at the time when the testament is made, 
because the testator is only entitled to have the contents held 
valid if his will is in conformity with the known (existing) law. 
In this view prohibitive laws are specially contemplated. A 
second opinion goes still further, and declares the testament 
invalid, if it be inconsistent either with the law at the date of 
the testament, or with the law at the date of the death. To 
both opinions it may be objected, that it is the substance of the 
testament of a deceased person only, and one, therefore, which 
may be operative, that has any importance for the legislator ; 
whereas, what may be written in the testament of a living 
man is altogether immaterial. How these two opinions have 
originated in a misapprehension of the rules of the Roman law^ 
can be shown only in the sequel. 

From the foregoing considerations, it results that this ques- 
tion as to testaments is analogous to, though not quite identical 
with, that before discussed relative to usucapion and the pre- 
scription of actions (§ 391). Usucapion rested on a continuing 
state of things, extending without variation over a space of 
time. The testament consists of two separate activities belong- 
ing to different points of time. The two agree in this, there- 
fore, that the fact on which the acquisition of a right depends 
is not of a simple and transient nature, such as most juridical 
facts (contract, tradition, etc.). Hence the following distinc- 
tion is applicable and important in both cases : A new law, 
the effect of which is to be determined, may be enacted, first, 
before the beginning of a usucapion, or before the execution of 
a testament ; secondly, after the expiry of a term of usucapion, 
or after the death of the testator ; thirdly, in the interval be- 
tween the beginning and the end of the usucapion, between 
the making of the testament and the testator^s death. In the 
first case the operation and authority of the new law must 
certainly be affirmed; in the second, as .certainly denied. The 

(a) The personal capacity, as well of the testator as of the heirs and 
legatees, remains for the present undecided, but will he treated of here- 
after. 
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third case, therefore, is the only object of our present inqniiyy 
just as we have already seen with regard to usucapion (§ 391). 

In seeking for the rules applicable to this case of a new 
law enacted after the execution of a testament, but before the 
death of the testator, we must keep in view a twofold connec- 
tion of these rules. First, with the rules above laid down as to 
collisions of the local law (§ 377) ; second — and this is more 
important and more difficult — with the rules as to alterations 
which take place in the interval between the making of the 
testament and the testator s death, not in the law, but in the 
relations of fact. Only alterations of the first kind belong imme- 
diately to our subject. Yet, for various reasons, we must not 
only keep in view changes of the second kind, but we mnst not 
shrink from subjecting them to minute and accurate examina- 
tion. We must do this, first of all, on account of this intimate 
connection, because the two kinds of changes are in great 
measure to be judged by similar rules. But it is made still 
more necessarj' by the procedure of most modem writers, whose 
mistakes have generally been occasioned, partly by their mixing 
up indiscriminately the two kinds of changes referred to, and 
partly by their erroneous apprehension of the rules of the 
Eoman law as to changes in matter of fact. 

I now leave for a time the proper object of the present 
inquiry, which is confined to the applicability of new laws, in 
order to answer a different question : What are the rules of 
Koman law, when, in the interval between the making of a 
testament and the death of the testator, a change takes place 
in those relations of fact which may have an influence on the 
validity of the testament? I repeat that this question is analo- 
gous to, but not identical with, the question as to the effect of 
new laws, and that therefore an application to the one question 
of the rules regulating the other must be attempted only with 
great caution. 

The objects of such a possible change are the following : 
personal capacity of the testator in respect to his legal relations, 
as well as his physical qualities ; contents of the testament ; 
personal capacity of the heir or legatee. 

1. Personal capacity of the testator in respect of his legal 
relations. This has two distinct conditions, which, however, are 
subject to the same rules. 
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A. The testator must have iestamenti/actio. This expres- 

sion is used in different meanings even by the Eoman 
jurists, — sometimes quite literally, for the making of a 
testament; elsewhere for the capacity to test irre- 
spective of its conditions, so that in this sense testor 
mentif actio is denied to the child and the insane person. 
But where the expression is used accurately and tech- 
nically, as, in particular, in Ulpian, it signifies the 
possession of the class qualification in the Koman state, 
which makes capable of mancipation as the funda- 
mental form of Boman testaments. Thus testamenti- 
f actio is equivalent to commercium : all cives and Latini 
have it, all peregrini want it (6). 

B. The testator must be capable of having and leaving 

estate ; he must not therefore, in relation to a future 
succession, be juridically and necessarily without any 
estate. In this respect the filiusfamilias is incapable, 
although he has testamenti/actio and can therefore be 
a witness to a testament (e). In like manner, the 
Latinus Junianus is incapacitated, who also has testa- 
mentifactioy and can be a witness to a testament. But 
the lex Junia has forbidden him to make a testament 
for himself, for it ordains that his estate shall, at the 
moment of his death, fall to his patron, not as an in- 
heritance, but as if he had remained all his life a slave, 
and therefore incapable of holding property (d). 
These two conditions of the capacity for testing agree in 
this, that they are equally necessary at both points of time, — 
that of making the testament, and that of death, — which is as 
much as to say that they must apply as well to the actual as to 
the juridical activity in the testament. He, therefore, who is 
juridically incapable can make no testament, and just as little 
can he leave a testament. But a change of capacity begun and 
ended within the interval does not affect the testament, for in 
this case the praetor will support it (e). 

Two examples will make these rules clear. The testament 

(?>) Ulpian, XX. § 2, compared with xix. §§ 4, 5. 
(c) Ulpian, xx. §§ 2, 4, 6, 6, 10. 
(c/) Ulpian, XX. §§ 8, 14. 

(e) Gaius, ii. § 147 ; Ulpian, xxiii. § 6 ; X. 1, § 8, c/e B. P. sec. tab. 
(37, 11) ; i. 6, § 12, de injunto (28, 3). 
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is invalid if the testator has not civitas at the time of the testa- 
menty or of his death ; not invalid, if he has lost the civitas only 
temporarily in the intermediate period. It is invalid if the 
testator was a filiusfamilias at the time of the testament, or at 
the time of the death ; valid, if he was arrogated in the in- 
terval, and afterwards emancipated. 

It follows, from this treatment of the matter in the Roman 
law, that the Romans rightly acknowledged and maintained the 
capacity of the testator at two points of time as a necessity 
arising from the natnre of the thing ; that, on the contrary, 
they regarded the continuance of this condition in the whole 
intervening period as a mere deduction from strict theory, 
not demanded by any practical need, and therefore did not 
require it. 

2. Personal capacity of the testator in respect of his physical 
qualities. 

This is of quite a different nature from the first kind of 
capacity. It relates exclusively to matters of fact, and is there- 
fore necessary at the time when the testament is made. But 
every subsequent change is quite immaterial, and will neither 
make the testament valid if the capacity for it were wanting 
at the time of making it, nor invalid if the capacity then existed. 

Among these causes of invalidity are minority, insanity ; by 
the older Roman law, also deafness and dumbness. If, then, a 
minor or an insane person makes a testament, it is and remains 
invalid even when majority arrives, or the insanity disappears. 
So the testament of a man of sound mind is and continues 
valid when he afterwards becomes insane, and even if he dies 
in this condition (/). 

3. The contents of the testament belong exclusively to its 
juridical aspect. Hence no regard is paid to the circumstances 
which existed only at the time when the testament was made, 
although the testator had these immediately before his eyes, but 
only to the circumstances at the time of his death. 

This was unquestionable in those relations of fact which 
had an altogether material nature. The integrity or violation 
of the legitima portio often depends on the amount of the 

(/) § 1, J, quib. non est perm, (2, 12) ; Z. 2 ; Z. 6, § 1 ; L. 20, § 4, 
qui test. (28, 1) ; Z. 8, § 3, dej, cod. (29, 7) ; Z. 1, §§ 8, 9, de B, P. sec. lab, 
(37, 11). 
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estate. This is judged as at the time af the death, never as at 
the time of making the testament, although that was then 
before the eyes of the testator (g). So the lesion of the in- 
stituted heir in respect to legacies, which various laws (Lex 
Furia^ Voconiay Falcidia) were intended to prevent, is judged 
according to the amount of the estate at the time of death, so 
that its former condition is immaterial (A). 

In many other cases the invalidity of the contents was 
of a more rigorously juridical nature : thus the nullity of the 
testament in which a Suua or a Posthumua was passed over. 
Yet the principle above laid down, according to which the con- 
tents of the testament were to be judged exclusively as at the 
time of death, was here also held so just and so conformable 
to the practical necessity of the case, that it was helped and 
supplemented by artificial means. If, therefore, the Suus or 
Po8thumu8 who was passed over died before the testator, still 
the testament was and remained null ; but it received effect by 
the praetor granting a Bonorum Possesaio secundum tabulas (i). 
The same thing took place if the testator erred by passing over 
an emancipated son, or by unjustly disinheriting a near relation 
entitled to succeed ab intestatOy only with this difference, that 
here the result followed of itself, not by an intervention of the 
praetor. For the emancipated person who was passed over had 
no more than a claim by B. P. contra tabulasj which was an 
entirely personal remedy offered to a prceteritns alive at the 
opening of the succession. Hence, the pretention of an eman- 
cipated son who died before the testator had no effect, because 
to him no such B, P. c. t, could be granted. It was just the 
same with the Querela inojfficiosi of a relative unjustly excluded 
from intestate succession. For this, too, is a purely personal 
legal remedy, which cannot come into question if the person so 
excluded dies before the testator. Comp. vol. ii. § 73, G. 

ig) Z. 8, § 9, de inoff, (5, 2). 

(h) § 2, J, de L. Falc, (2, 22) ; L. 73, pr. ad. L. Falc, (85, 2). 

(i) Ulpian, xxiiL § 6, L. 12, pr. de injtisto (28, 3). This treatment of 
the matter may be thus expressed : The nullity caused by pretention was 
an absolute one by the jus civile. The prsctor changed it into a relative one, 
so that it could be appealed to only by the living praUeritus himself, and 
not by a third party, for whose benefit it was not introduced. According to 
the strict civil law, the pretention of the Suus or PoUhumtts was a nullity 
in form, but the praetor treated it as a mere portion of the contents of the 
testament 
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4. Personal capacity of the person favoured (the heir or 
legatee). — This case is the most difBcult of all, and it has 
created the most numeroas misunderstandings in this doctrine. 

In itself this point pertains to the contents of the testament, 
so that, on general principles, we should only have had to con- 
sider the relations of fact at the time of the death, without 
regard to previous circumstances. Yet the Romans have treated 
it quite differently, and we must attempt to elucidate the 
grounds of this treatment. 

The Koman theory is as follows : The juridical capacity of 
the heir and the legatee depends on the same testamentifactio as 
that of the testator (Note 6), so that all cives and Latini have it, 
all peregrini have it not (k). This class capacity must exist at 
three points of time (tria tempora)^ — at the date of the testa- 
ment, at death (Z), at the time of acquisition. Properly con- 
tinuing capacity in the interval would also be necessary ; yet 
this requirement is overlooked, so that a temporary incapacity 
in the intervening period does not disqualify (media tempera 
no7i nocent) (m). 

What, then, is the reason for deviating in this special case 
from the treatment that we should expect in accordance with 
general principles ? We may here disregard the third point of 
time (acquisition of the inheritance), which is implied as a 
matter of course, and is generally unimportant. Thus there 
remains to be explained and accounted for the remarkable rule, 
that the capacity of the person favoured is required not only at 
the time of the testator's death (as might be expected), but also 
at the time of making the testament, so that incapacity existing 
at this time (e.g. peregrinitas) makes the testament invalid for 

(k) Ulpian, xxii. §§ 1, 2, 3. Here neither the JiUusfamilias nor the 
Latinus Junianus is excluded, because he who is without means can indeed 
leave nothing, yet can acquire what is bequeathed to him. Neither is the 
child and the insane person, because it is not necessary to will or to act in 
order to be instituted. 

(/) In conditional institutions the time of the fulfilment of the condition 
takes the place of this point of time, and therefore does not constitute a 
fourth point. 

(m) The chief texts for this doctrine are the following : § 4, Jl die her, 
fial (2, 19) ; X. 6, § 2 ; X. 49, § 1 ; Z. 59, § 4, de her, insL (28, 5). The 
mterval here mentioned is, however, to be referred only to the first period, 
between the testament and the death ; incapacity in the second, between 
the death and acquisition, certainly disqualifies, because by it the sucoes- 
sion instantaneously devolves on some other uerson, whether the substi >ate 
or the heir ah intestato. 
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e^•er, even if the instituted heir afterwards acquires the Roman 
citizenship. 

The explanation of this striking phenomenon is neither dif- 
ficult nor doubtful. It is found in the fundamental form of 
the Eoman testament as a mancipation of the existing patri- 
mony (n), as of an ideal whole (without respect to its separate 
constituents or to possible increase or diminution), whereby the 
whole operation assumed the form of a fictitious contract as to 
the succession, and thus of a juridical act inter vivosy all the 
persons interested in the testament (represented by the familice 
enitor) being regarded as the active and co-operating parties to 
it. Hence they were all required to have personal capacity at 
the date of this imaginary contract. 

That this rule was in fact purely theoretical, adopted for 
the sake of the juridical form, and therefore was not founded 
on the recognition of any practical want, appears from the follow- 
ing circumstance. Somewhat later, restrictions of the personal 
capacity to acquire were introduced by positive legislation, in 
which it was supposed to be possible to escape from the observ- 
ance of those ancient forms : this case occurred in regard to 
the unmarried, the childless, and the Latini Juniani. In this 
newly invented incapacity the status at the time of making the 
testament was not at all regarded ; nay, the change went a step 
farther on the other side ; for not even the time of death was 
regarded, but only the time of acquisition. This last rule, 
however, had the practical end, that the offered succession 
should be a motive to the unmarried immediately to enter into 
wedlock ; to the Latinua JunianuSy to make himself rapidly 
worthy of the jus quiritium (o). 

This, and not, as many believe, the regula Catoniana (p)y 
is the true reason of the remarkable rule of the tria tempora. 
The error of this view of its origin results from the following 
considerations : The tria tempora are nowhere referred to this 
isolated and comparatively late rule, and must therefore have 
had a more general and more ancient basis. Moreover, the 
rule of Cato applies only to legacies (Note p)y and, in particular, 

(n) Gaius, ii. § 103. 

(o) Ulpian, xxii. § 3, compared with xvii. § 1, and iii. §§ 1-6. 

(/)) Z. 1, pr, de lieg. Cat, (34, 7) : ' Quod, si testamenti facti tempore 
decessit testator, inutile foret ; id legatmn, quandocunque decesserit, non 
valere.* 
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not to successions ( g). Thns it does not in general affect the 
personal capacity of the party fayoored, which alone is here in 
question, bnt other conditions of the inyalidity of a I^acr ; in 
particolar, the case in which the testator beqoeaths a thing per 
rindUationenVf without having Roman property in it at the date 
of the testament. This legacy is invalid, even if he afterwards 
acquires the Roman property of the thing (r). 

Sammarizing the foregoing discussion, we may say that the 
whole doctrine of the tria tempora was not founded at all on 
the nature of the thing, on the essential nature of the testa- 
ment, but had a merely accidental historical occasion. Nay, 
we must add that it would have been logically consistent to 
give up this doctrine altogether in the law of Justinian, seeing 
that the notion of mancipation as the basis of the testament 
had then altogether vanished. 

The preceding inquiry did not concern the question as to 
the collision of laws in time, and it was therefore a digression, 
but an indispensable one. For in now applying myself to the 
investigation of the changes which take place, not in the facts, 
but in the laws, I must constantly recur to the analogy of the 
rules just laid down. Still we must make use of them with 
caution and discrimination, especially distinguishing whether 
the rules are deduced from the nature of the thing, or from 
special grounds. I shall adhere to the same order of the cases 
as has been followed in treating of alterations in matter of fact. 

1. Personal capacity of the testator with reference to his 
legal relations. 

This must exist at two periods, — at the time of making the 
testament, and at the time of death ; if it is wanting at either 
of them, the testament is and continues null (p. 325). But it 
may fail jast because the status of the testator is not such as is 
required by the law in force at one of these periods (*). 

(9) L. 3, eoil. : * Catoniana regttla non pertinet ad hereditates.* Cajachis, 
Ohx. iv. 4, it is true, proposes to read * libertates,' bat this emendation is 
quite arbitrary, and supported neither by manuscripts nor by any real 
necessity. Comp. Voorda, Inttrpret. ii. 22. 

(r) Ulpian, xxiv. § 7. 

is) Chabot, t. ii. pp. 438, 439. On the other hand, Meyer, pp. 121-131, 
thinks that incapacity at the time of making the testament does not affect 
it, and attempts to defend this groundless assertion against irrderant ob> 
jections founded on the regula CaUmiana, 
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The following examples will illustrate the matter : Accord- 
ing to the Roman law, all am, all independent Latini (t)j 
but not the peregrinij could test (p. 325). Suppose, then, such 
a Latinus had made a testament, and during his life testamenti- 
/actio had been withdrawn from all Latini by an imperial con- 
stitution, the testament would have become null on account of 
his incapacity at death. Suppose a peregrinus had made a 
testament, and during his life an imperial constitution bestowed 
testamentifactio on all peregriniy the testament would have 
remained invalid on account of his incapacity at the time of 
executing it. 

2. Personal capacity of the testator with reference to his 
physical qualities. 

This must exist only at the time of the execution of 
the testament, and therefore the law then in force exclu- 
sively decides. A testament validly made according to that 
law cannot become invalid through a later law, and so also 
vice versa. 

Thus, in the older Koman law, dumb persons were incapable 
of testing ; Justinian gave them this capacity (u). If, then, a 
dumb man had tested shortly before this law was enacted, the 
testament did not become valid in consequence of the new law ; 
but he could execute a new testament. The Roman law fixes 
at twelve years of age the ability of females to test (r), the 
Prussian law at fourteen (w). If, then, a girl of thirteen makes 
a will under the authority of the Roman law, it remains valid 
even if the Prussian law is soon after introduced, and death 
ensues before the completion of the fourteenth year. If the 
testament is executed under the Prussian law at the age of 
thirteen, it remains invalid even if the Roman law is introduced 
immediately after. 

3. The contents of the testament are regulated entirely 
according to the time of death, so that the law then in force 
exclusively determines as to the validity of the contents, irre- 

(0 Among these were formerly the Latini colonarii (Ulpian, xix. § 4), 
and, after these had ceased to exist, all descendants of a Latinus Juniantis, 
for the prohibition of the Lex Junia affected only himself, not his descend- 
ants, who were Latini ingenui, 

(u) L. 10, C. qui test. (6, 22). 

{v) L. 6, qui test, (28, 1). ^ 

(w) A. L, R. i. 12, § 16. 
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spective of the rules of the former law, even of that under 
which the testament was made (x). 

The following are applications of this rale, which is of 
greater practical importance than all the others. 

Legitim and pretention are to be judged according to the 
law in force at the time of death (y). Likewise the Jideicam- 
missa {substitutions) prohibited in the French code (c). Like- 
wise the vulgar substitution which was forbidden in France in 
1790, but again permitted by the code (aa), 

4. Personal capacity of the person favoured (heir or 
legatee). 

In the cases and questions hitherto discussed, exactly the 
same rules have necessarily been applied to changes in law 
which were before recognised by Homan law in respect to 
changes in the relations of fact (pp. 325-327), for this recogni- 
tion was founded on the general nature of the testament itself, 
and therefore on the actual necessities of the case. It is quite 
different with the question as to the personal capacity of the 
person favoured, as to whom changes of fact are judged in 
Koman law according to the rule of the tria tempora. For this 
rule was foimded on no internal, but only on historical reasons, — 
reasons which had ah*eady disappeared at the time of Justinian, 
and certainly can no longer have any significance for us. 
Here, therefore, we must altogether abandon the analogy of 
that rule of the Roman law, and confine ourselves to the real 
nature of the testament. But this leads ns to regard the per- 
sonal capacity of the person favoured as a component part of 
the contents of the testament, and therefore to judge it exclu- 
sively according to the law in force at the time of death, with- 



(x) Chabot, t. ii. pp. 367-370, 382, 445-454, who takes the most cor- 
rect view of this point, though with an intermixture of many errors as to 
the Roman law. Weber, pp. 96-98, makes the testament become invalid, 
if its contents are at variance either with the law at the tune of the testa- 
ment, or that at the time of death ; he therefore treats this point in the 
same way as the juridical capacity of the testator (No. 1). Bergmann, 
§§ 16, 19, 51, assumes that by Roman law the substance is to be judged only 
according to the law at the date of the testament, and that to pay regard 
to the time of death is an erroneous view of the French jurists, but one 
that has penetrated into their legislation. 

iy) Chabot, t. ii. pp. 225, 464-475. 

{z) Chabot, t. ii. p. 382. Comp. Meyer, pp. 132-148, 

{ad) Chabot, t ii. pp. 367-370. 
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out respect to the law which may have existed previously, as at 
the date of making the testament (bb). 

It was shown above, that the regula Catoniana need not 
lead us astray in this matter, and that we have therefore no 
occasion to attempt, by technical reasoning, to dispute the appli- 
cability of this rule in our time, as many have sought to do. 
In particular, that rule cannot for a moment be applied 
with any plausibility to the capacity of an instituted heir 
(Notes j9,y). 

5. The law as to the form of the testament has still to be 
considered ; of which there was no occasion to speak in regard 
to changes in the state of facts. 

The form of the testament is entirely a matter of fact. 
The testament, therefore, must be held valid or invalid, accord- 
ing as its form corresponds to the law in force at its date, or 
not, so that in this respect a subsequent law can make no 
change whatever either to the advantage or the disadvantage of 
the testament (cc). This proposition also is entirely in accord- 
ance with the more general rules before laid down (§ 388). 

Under this rule, therefore, a holograph testament made 
under the French law remains valid, although before the death 
of the testator the Prussian law is introduced, which does not 
recognise private testaments. Conversely, a holograph private 
testament executed under Prussian law remains null, even if 
the French law, which allows this form of testament, is intro- 
duced during the life of the testator (dd). 

6. Finally, we have still to mention the case in which a 
law entirely abolishes testamentary succession, and consequently 
declares legal succession to be alone valid ; not that this case 
can be of practical importance, but because the consideration 
of it may serve better to establish the theory as to the whole 
subject. 

If, then, a testament is made under a law which prohibits 
testaments altogether, it is and remains null, even if, before the 
death of the testator, a new law should permit them to be made. 
This must be admitted, if it were only because no suitable form 

{bb) Chabot, t. ii. pp. 462-464, quite agrees with this decision, without 
going into the justification of it here attempted. 

(cc) Chabot, t. ii. pp. 394-399 ; Weber, p. 90. 

{dd) A somewhat different rule of the Pruasian law has already been 
mentioned (§ 388, o), and will again be discussed in § 394. 
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can be employed for such a will according to the existing law ; 
bnt that wonld be requisite according to the role above laid 
do^n (So. 5). 

The testament is also invalid, if testamentary socoesracm was 
allowed at the time of making it, bnt forbidden at the time of 
death by a new law. In fact the new law was intmded to 
deprive of effect the whole contents of the testament ; but the 
validity of the contents is to be judged according to the law in 
force at the time of death (No. 3). Bnt a second and still 
more decisive reason leads to the same result. Soch a new law 
properly concerns, not the acquisition of a right (namely, of 
the succession by means of a testament), but the existence of a 
whole legal institution (testamentary succession), and in laws 
of this kind there is no question whatever as to their retro- 
active force (§ 384). 

The most doubtful case seems to be that in which testa- 
ments are recognised by law at the time of execution, and at 
the time of death, but a temporary law had prohibited them 
in the interval. I wonld be inclined to apply to this case the 
analogy of the Koman rule, media tempera non nocent (Note 
m)y and to admit the validity of the testament. 



Sect. LL— (§ 394.) 

A. ACQUISITION OF RIGHTS.— APPUCATIONS- 
IV. SUCCESSION. — Continuation. 

The limits in time of the authority of new laws in reference 
to testaments has hitherto been examined only from general 
points of view, with regard to the general nature of the testa- 
ments, irrespective of the direct provisions of positive laws. 
The Roman law was discussed in relation to a different question, 
— that as to alterations in the circumstances which exert an 
influence on the validity of testaments. An application, merely 
by way of analogy, of its rules as to this other question was 
attempted for the solution of the problem before us. I will 
now inquire what decisions of positive legislations can be used 
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to aid ns in the solution of this question ; that is to say, to 
determine what influence on the vaUdlty of testaments must be 
ascribed to new laws. 

First, the Roman law is to be discussed. In it we find no 
general rule as to this question. The general principle which 
prohibits the retroactivity of laws (§ 386) is not sufficient for 
testaments, because these do not, like contracts and alienations, 
belong to a single point of time, but to several (§ 393) ; so 
that it may be dubious in what respects the testament may be 
ranked Simong futura negotiay or rather among facta prceterita 
{pendentia negotia). 

On the other hand, we find in many Koman laws very dis- 
tinct transitory provisions upon the question to what testaments 
these new laws shall, or shall not, be applied. It was very 
natural to suppose that such transitory dispositions contained 
also the expression of the general and permanent principle 
relating to this question, and many modem writers have con- 
structed their theories under the influence of this idea. But 
the supposition is very questionable, and in many cases demon- 
strably false. For the transitory provision may, in the par- 
ticular case, have originated, not so much from the conviction 
that it ought to be so according to general principles and because 
it was in accordance with the nature of testaments, as from 
considerate regard for existing facts ; but if so, the transitory 
provision is not the enunciation of a rule recognised as true, 
but rather of an indulgent exception from that rule. This 
purpose of the legislator is not only always possible, but in this 
very subject it is in several cases quite apparent. We shall 
therefore compare the various transitory provisions of the 
Roman law as to the law of testaments, which are now to be 
stated in their order, with the general principles before estab- 
lished (§ 393), in order to see as to each of these provisions 
whether it should be regarded as recognising and stating the 
rule, or rather as creating an exception. 

1. Such a transitory disposition occurs in the Lex Falcidiaj 
which has these words in its first chapter (a) : — 

(fl) L. 1, pr, ad leg, Falc. (35, 2). A similar transitory provision of 
the Lex Voconia (qui heredem fecerit) is mentioned by Cicero (im Verrem^ 
L 41, 42), — a law to which the unjust edict of Verres had given retroactiYe 
force by the words, *" fecit fecerit.'' 
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law >\aM adnpt«Ml into tho last code, along with the transitory 
addition. 'lliiM involviMl a provision that the testaments made 

\A I 'MK f ' 1^ u ft. {t\, \'^\ AD thi« Iaw has onlra historical intocst. 
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in the three years that had elapsed (between 531 and 534), to 
which the law had already become applicable, should be exempt 
from it ; and thus in some sort it was an amnesty to breaches 
of the law committed in these testaments. This remarkable 
repetition of the transitory rule might perhaps have been held 
as a mere oversight ; bat Justinian himself in a later law 
declared it to be intentional, and founded on the observation 
that the new law was not at first sufficiently known, a defect 
which its insertion in the new code was to repair (d). 

3. The legitima portio, according to the old law, was a 
fourth of the heir's intestate portion. Justinian increased it, 
according to circumstances, to a third or a half (e). As this 
law concerned the contents of the testament, it would necessarily 
have been applied to testaments already made. But Justinian 
ordained that it should be applied only to future testaments, 
thus making again a favourable exception (/). 

4. By imperial constitutions, the power of a father to pro- 
vide by last will for his children by a concubine, was restricted 
in many varying ways (g). One of these restrictive laws enacts 
that such children, if there were no lawful issue, might obtain 
the half of the estate. But it was added that this should apply 
only to testaments afterwards to be made (A). Here there was 
another exception ; for the law related to the contents of the 
testament, and would therefore have been properly applicable 
to pending testaments. 

5. By the Lex Julia and the L. Papia Poppcea under 
Augustus, a very intricate caducity of successions and legacies 
had been introduced. This legal institution, which was modi- 
fied by many subsequent laws, was altogether abolished by 
Justinian in 534, yet with the provision that the new law 
should be applied only to testaments afterwards made (t). Here, 
again, was an exception to the rules, as the new law had for its 
object the contents of the will. 

The Prussian law has only a few permanent rules, made 

(d) Nov. 66, a 1, § 1. 

(e) Nov. 18 (A.D. 536). 

(/) Nov. 66, C. 1, §1 2-5 (A.D. 538). 

(<;) Goschen, Vorlesungen^ iii. 2, § 793. 

Qi) L. 8, C. de natur. lib. (5, 27). Justiman (a.d. 528). 

(t) L. un. § 15, C. de cad. toll. (6, 51). 

Y 
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for all times, as to our question ; and these do not answer the 
question directlv, but can be made use of onlj inferentially. 
It will be more convenient to notice these at the dose of this 
inquiry. 

On the other hand, our legislation is rich in transitoiy pro- 
visions as to testaments which cDunciate no muTersal and 
permanent principle, but which, in introducing new laws, 
regulate the treatment of testaments, and in doing so, at the 
utmost, but not always, allow us to catch a glimpse of a general 
principle. 

These transitory rules are the following (§ 383) : — 

The patent introducing the AUgemeine Landrecht in 1794 
enacts, in § 12, that all testaments then made * shall be judged 
entirely by the rules of the old laws, although the decease of 
the testator should happen afterwards.' Entireltfj therefore in 
respect both of form and matter. The first is a simple appli- 
cation of the principles above stated ; the second is a favourable 
exception to these principles (§ 393, No. 3), similar to the many 
exceptions already cited from the Roman laws. 

The three patents of 1803 agree with this in the very words 
of their Gth section. 

A novelty in two respects occurs in the patent of 1814 for 
the provinces beyond the Elbe (i). 

The first new provision stands in connection with the pre- 
vious rules just cited, and modifies them. 

§ 6. All testaments and last wills which have been executed 
before 1st January 1815 must, tit respect of their /army 
be judged entirely by the rules of the older laws, al- 
though the death of the testator should have occurred 
aften^ards. 

The addition, * in respect of their form,* which is altogether 
wanting in the earlier patents, evidently expresses the opposite 
of ^ in respect of their matter,' and therefore indicates that the 
matter should be judged rather according to the new law (the 
law at the time of death). This involves the recognition of 
the rules before stated as to the laws applicable to the form 
and the contents of testaments (/). 

(it) Gexetzsammlung, 1814, pp. 89-96. 

(0 Bergman D wrongly supposes (p. 565) that there is here no 
from the older patents. 
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The second innovation will be stated below. 
The new rule just cited was more minutely and more 
accurately expressed in the patent of 1816 for West Prussia 
(§ 383). 

§ 8. All testaments .... in respect of their form^ are to 
be judged entirely according to the former laws. The 
contents of testaments are also valid in so far as they 
are not contrary to prohibitive laws at the time when 
the succession opens. In this latter* respect particularli/y 
the instituted heir^s capacity to inherit^ and the leg^itima 
portioj are to be judged according to the laws prevailing 
when the succession opens. 
The transitory laws since promulgated adopt the terms of 
this. 

A distinction is here unquestionably drawn between form 
and matter with reference to the application of different laws. 
In laws as to the form, the time of executing the testament ; 
in laws as to the matter, the time of death — is to be regarded ; 
and the laws as to the capacity of the person favoured are 
quite rightly placed in this second class. Thus the whole 
series of rules above established is recognised as correct, with 
the single exception of the laws as to the personal capacity of 
the testator, about which nothing is said. 

Among the regained provinces, however, there were three 
in which, until this time, French law had prevailed, and in 
which; therefore, there were necessarily testaments of living 
persons accredited partly by the holograph of the testator, partly 
by notarial attestation. This was held too hazardous; and 
hence, along with that general law, and partly deviating from 
it, the special direction was given for these provinces, that such 
pending testaments should continue effectual for one year only. 
Within this year the testator might make a new testament 
according to the judicial form required by the Landrecht. If 
the testator should die after the expiry of this year without 
having executed a new testament, the earlier one was declared 
ineffectual, unless it could be proved that he had been con- 
tinuously disabled from making a new testament (m). In this 
very special rule there is evidently no expression of a general 

(m) Provinces beyond the Elbe (1814), § 7 : West Prussia (1816), § 9 ; 
Po^ew (1816), § 9. See above, § 383. 




340 NEW LAWS AS TO TESTAMENTS. 

and permanent principle, but only an expedient for a single case. 
And in the other transitory laws there is no similar regulation. 
Independently, however, of Atese transitory laws, the Land- 
recht itself contains the following permanent provisions, which 
may be used in determining the present question as to testa- 
ments (pp. 337-8) : — 

A. If a juridical act satisfies, in the forms employed in its 
execution, not the law under which it was done, but a later 
law, it shall by way of exception be maintained (n). 

This rule does not apply specially to testaments, but to 
juridical acts in general, and therefore to testaments ; and it 
derogates in regard to them from the rules above laid down. 
It is, however, quite unimportant for the new introduction of 
the rules of the Landrecht in regard to testaments ; for a 
stricter form for testaments than that imposed by the Land- 
recht can hardly be imagined as existing in any country, so 
that nowhere could a testament be maintained by the super- 
vening form of the Landrecht being less strict than that 
previously in use. The provision would be of practical im- 
portance only if at some future time an easier form of testa- 
ment, such as that of the French law, should be introduced in 
the Prussian state. 

B. The personal capacity of the testator is to be judged as 
at the time of making the testament (o). This maxim relates, 
however, as the following sentences show, to changes in the 
fact, not in the law, and can therefore be applied only by 
analogy to changes of the latter kind. Particular applications 
of it have been made in the following way : — 

a. Natural incapacity at the time of the testament makes 

it invalid, even if the defect then existing should after- 
wards be removed, e.g. by the attainment of maturer 
age (p). This principle is in harmony with our rules. 

b. Incapacity at the time of the testament resting on legal 

grounds loses its influence if the defect is afterwards 
removed (q). Here there is a deviation from our rules 
(§ 393, No. 1). 

(n) A. L, R. Einl § 17. See above, § 888, c. The very questionable 
contents of this law are there discussed. 

g) A. L, R, i. 12, § 11. 
) A.L.R, i. 12, § 12. 
{q) A. L. R. i. 12, § 13. 
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c. If^ on the other hand, the testator had capacity at the 
time of making the testament, but afterwards loses it 
as a penalty for an unlawful act, the testament be- 
comes invalid (r). This is in accordance with our 
rules. 
C. ^ In judging of the capacity of an heir or legatee, the 
time of the opening of the succession must be looked to' (s). 
This disposition, like the foregoing, is certainly intended to refer 
only to changes of fact relating to the person, but may unques- 
tionably be applied by analogy to changes in the legislation 
also ; and in this application it perfectly agrees with our rules. 

The Austrian code contains no special transitory disposition 
as to testaments, but it has the general rule that the new code 
shall have no effect on past acts, even if these acts consist of 
declarations of intention which could still be altered by the 
sole power of their authors, and could be repeated according 
to the rules contained in the present code (t). Here testaments 
are evidently intended, and the words contain "Just the same 
rule which has been cited from the Prussian patent of 1794, 
and compared with our rules. 

The opinions of the most authoritative writers have already 
been stated in treating of the particular questions. Weber errs 
chiefly in making the juridical validity of the matter of the 
testament depend on its conformity to the laws of both points 
of time, while Bergmann wrongly regards the time of making 
the testament alone. Chabot here takes more correct views 
than the other two wTiters (§ 393, a). But all have fallen into 
many errors in consequence of the following mistakes. 

They have not sufficiently distinguished between the changes 
which may occur in relations of fact, and those which may take 
place in consequence of hew laws ; nor between natural defects 
and the legislative rules by which the personal capacity of the 
testator may be restricted. In the Eoman law they have mis- 
taken the true principles of many rules (especially of the iria 
tempora)y and have wrongly suggested other inadmissible prin- 



u 



A. L. B. i. 12, § 14. 

These are the words of the A, L. R, L 12, § 43. 
The words of the patent of 1811, pp. 5, 6. 
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ciples, among which especially the renula Catonianou But 
above all they have generalized the particular transitory rules 
of tlie Roman law, and have discovered in these the expression 
of general and permanent principles as to the relation of old and 
new. laws about testaments, quite contrar}- to the intention of 
the authors of these rules. 



Sect. LIL— (§ 395.) 

A. ACQUISITION OF RIGHTS.— APPLICATIONS. 
IV. SUCCESSION. — Continuation. 

II. Intestate Succession has much simpler relations than 
testamentary, because here we have not to consider two often 
very distant facts, — the execution of the testament, and the 
opening of xMk succession. The two cases, however, are alike 
in this, that in intestate succession also, relations of fact with 
their alterations, as well as new laws, are to be regarded ; and 
that the Soman law has laid down minute rules as to the former, 
the analogy of which is to be used in the case of new laws. 

The personal capacity of the deceased to leave succession 
ah intestate is to be judged as at the time of death. The Roman 
law requires civitas, in the sense that the rules of Roman in- 
testate succession could be applied only at the death of a Roman 
citizen, while the succession of foreigners dying in the Roman 
state was regulated by the law of their own country. A Roman 
who had undergone a magna capitis deminutio (a deportatus or 
a servus poena*) could leave no succession; what he had, or 
seemed to have, belonged to the fiscus. 

The personal capacity to be called to any intestate sacces- 
sion depended on the same condition of civitas; the magna 
capitis deminutio caused incapacity, while the minima was not 
an absolute hindrance, but only removed certain claims to in- 
testate succession founded on agnation (a). It was certainly 
necessary that this capacity should exist at the opening of the 
succession, and also at the time of the acquisition, nay, even in 

(a) L. 1, §§ 4, 8, ad So, Tert. (38, 17). 
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the whole intermediate period, since every incapacity of an heir 
called ab intestato occurring within this period at once devolves 
his share of the succession on some other person, called along 
with him or after him (§ 393, m). These rules operate alike, 
whether the change which causes the incapacity to succeed is 
produced by new relations of fact or by a new law. 

But the personal relation of the heir ab intestato to the 
testator, which chiefly consists in kindred, is the most important 
as well as the most difficult question. This relation regulates 
both the claim of each individual to the quality of heir, and the 
definite position which he is to hold in the series of all the con- 
ceivable heirs to the succession. This personal relation must 
be judged as at the time of the opening of the successiony which 
generally, but not always, coincides with the time of the death. 

We have here to consider the two kinds of possible changes. 

A. Changes in the relations of fact. 

Circumstances and changes before the death of the testator 
have here no influence. It is true that very definite and reason- 
able expectations may have arisen. Near relations may have 
reckoned with great certainty on the intestate succession of a 
rich childless man of advanced age, and this expectation may 
have been disappointed by a late marriage, with children. But 
mere expectations are never protected by rules of law, and those 
relations were bound to keep in view the possibility of such a 
change, as well as of a will. 

But in order to determine more exactly the decisive period, 
two preliminary, and in some sort negative, rules have to be 
stated. '' 

1. No one can be considered as heir ab intestato who is 
conceived after the death of the ancestor. The fundamental 
condition is, therefore, that an heir ab intestato was bom, or at 
least begotten, during the life of the deceased (6). 

2. If one who is called to a succession declines it, or dies 
before having acquired it, it seems natural that, in consequence 
of this change of circumstances, he who is called after him should 
come in his place ; and this is called a successio {prdinuniy gra- 
duum). This successio, however, was not admitted in the old 
civil law, when the letter of the Twelve Tables was anxiously 

(h) § 8, /. de her, qua ah int. (3, 1) ; X. 6, 7, 8, pr, de suis (38, 16). As 
to the aesiinilation of the nasciturus to the natus^ comp. yoI. iL § 62. 



344 NEW LAWS AS TO 

adhered to. The praetor allowed it in the new classes of suc- 
cession which he introduced (c) ; but Justinian made it uni* 
versal (J). 

Having stated these two preliminary rules, we have now to 
determine more exactly the point of time at which the existing 
relations of fact regulate the succession ab intestate. Generallyi 
we can state this to be the time of the opening of the eueceseionf 
which may, however, according to circumstances, occur at two 
different times. 

In this respect we have to distinguish two cases. 

The first is when a testament exists, and the intestate suc- 
cession only opens by its invalidation. Then the time of this 
invalidation is to be regarded as the time when the succes- 
sion opens. This occurs if an heir called by the testament 
refuses to accept, if he dies before acceptance, if the institution 
is subject to a condition which is not fulfilled. In all these 
cases it is assumed that there are no other testamentary heirs 
by whom the testament may be supported. The opening of 
the succession takes place in these cases when the testamentary 
heir refuses or dies, or the condition fails. It may be said of 
each of these facts, that it makes it certain that no testamentary 
succession will take place, and that it thus opens the succession 
ab intestate. 

The second case is when no testament exists. Then the 
opening of the succession is to be placed unconditionally at the 
time of the death, at no other conceivable point either sooner 
or later. 

This important question is thus decided in the following 
passage of the Institutes (e) : — 

Proximus autem, siquidem nuUo testamento facto quisquam 
decesserit, per hoc tempus requiritur, quo mortuus est u, 
cujus de hereditate qnceiitur. Quod si facto testamento 
quisquam decesserit, per hoc tempus requiritur, quo 
certum esse coeperit^ nullum ex testamento Iieredem ex^ 
stituturum ; tunc enim proprie quisque intestato deces- 
sisse intelligitur. 

(c) Gaius, iii. §§ 12, 22, 28 ; Ulpian, xxvi. § 5. 



(d) %1^ I. de legit, agiiat, succ. (3, 2). 




^e) § 6, /. de legit, aqnat, succ, (3, 2). For the first case, that in wbidi 
the testament is invalidated, there are many authorities. Gaius, iii § 13 ; 
Z. 1, § 8 ; X. 2, § 5 ; Z. 5, de mis (38, 16). 
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We are now to consider the second case, in which there is 
no testament. By the foregoing rule we are directed to fix the 
heirs, called and not called ab intestatOy entirely according to the 
personal relations which existed at the time of death. It may 
be said perhaps that this is no positive direction, that it is a 
matter of course, because no later time could be even imagined. 
But this view would be quite erroneous. The greater number 
of the cases which have just been mentioned in respect of 
testamentary heirs, may also occur with those called ab intestato. 
Several of these may refuse, or may die before acceptance; 
what shall then become of the shares which fell to them ? 

Two courses are here possible. First, we may adhere to 
the distribution fixed as at the time of death, and apply the 
vacant share according to it as far as possible. This share will 
then fall to the co-heirs by the jus accresoendi^ and the auccessio 
ordinum or graduum will come in only if there are no such co- 
heirs, and therefore as a secondary expedient. But, secondly, 
we can take the opposite course, adopt the present time when 
the share becomes vacant as the time of the opening of the 
succession, and regulate the whole succession anew. Then the 
auccessio ordinum or graduum will be preferred, and the jus 
accreacendi may perhaps be applied as a secondary expedient. 

In accordance with the principle formerly laid down, we 
must unquestionably prefer the first method, which treats the 
time of the death as the fixed period for the opening of the 
succession, even if a subsequent change of circumstances should 
render necessary a supplementary distribution. Or, in other 
words, in the collision of the jua accreacendi with the aucceaaio 
ordinum^ the^'u^ accreacendi should have the preference (/). 

B. Changes in Legislation. 

We have here, as in regard to testaments (§ 393), to follow 

(/) This question is the object of an old and famous controversy. The 
opinion which I have adopted is defended by Goschen, Vorlesungen, iii. 2, § 
929, and Baiimeister, Anwachsungsrecht unler Miterben, §§ 6-7. A plausible 
objection is founded on L. 1, §§ 10, 11, L. 2, ad Sc, Tert. (38, 17), which 
certainly regulate the matter according to the later period, at which the 
person first called refuses. But according to the plain meaning of these 
passages, they involve no application of a general principle, but a special 
rule for the relation of the new civil succession between mother and chil- 
dren to the jits antiquum of agnates. The purpose was to prevent the 
agnates, among whom there was no succemo graduum, from being totally 
deprived of the succession by the refusal to accept of the mother or child, 
quite contrary to the intention of the Senatusconsoltum. 
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the znalogT of the mles laid down as to altentioiis of fact ; and 
we can here do so witLont hesitation, since these rules are to be 
considered as the expression of genenJ and permanent prxDH 
aples, on which no merelr accidental historical moCiTes haTe 
operated, as in the case of testaments. 

Following this analogy, we shall he led to the folkiwing 
mles as to the effect of new laws on intestate snooesaon. 

1. A new law enacted Mort the Gpening of ike tmceesnom 
must alwav take effect on the particular case of intrwtafe soc- 
oession. 

2. We mnst regard as the time when the snccessioii 

a. If there is no testament, the time of deJth ; 

b. If there is a testament, the time when it becomes 

tain that no testamentary snccession will take place. 

3. A law enacted a/ltr tlie meceMon has opened bas no 
effect, even if it appears in the interval between the opening 
of the snccession and the acquisition of the inheritance. This 
last proposition is recognised by most jurists (o)f but disputed 
by many (h). 

The opposition to it is based chiefly on the following con- 
fusion. It is said that the principle of non-retroactiTity has 
for its object only the preservation of acquired rights. Bat by 
the opening of the succession (delatto) the heir called has not 
yet acquired any right ; such an acquisition takes place cmly by 
the acceptance of the inheritance, and therefore before this a 
new law may alter the order of succession, without vidating the 
principle of non-retroactivity. The two points (cqiening and 
acquisition) coincide only exceptionally in the case of the sum 
hwres, who acquires the inheritance ipso jure. 

But the heir called does in fact acquire an actual right by 
the mere opening of the succession, and that without any act of 
his, even without his knowledge — namely, the exclosiTe right to 
enter upon the inheritance, and thereby to make it part of his 
estate, or, if he so please, to refuse it. This is a true vested 
right, just as much protected as any other by the prindjde of 
non-retroactivity against the undue effect of new laws, and 

(ff) Weber, p. 96. Chabot, t. L p. 379 Q an moment de Fonvertare de 
la snccession"). 

(A) Heise and Cropp, Juristiseke Ahhandtungen^ voL n. ppu 128, 124, 
130-132. 
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therefore quite different from a mere expectation. Yet it is a 
right of quite a different kind, and of less extent, than that 
which afterwards arises through the acceptance of the succes- 
sion, and by which an estate, formerly belonging to another, is 
immediately incorporated with the estate of the heir. 

This rule is confirmed by the following transitory pro- 
visions : — 

A law of the Emperor Valentinian ii. had given to descend- 
ants who were only cognates a succession ab intestato to three- 
fourths of the estates of their ascendants, so that competing 
agnates could take only a fourth (i). Justinian declared the 
descendants in this concourse to be the exclusive heirs, and 
therefore exempt from the necessity of giving a fourth to the 
agnates (A). But he added the following words : 

Quod tantum in futuris, non etiam prcBteritis negotiisj ser- 
vari decemimus. 

These words are certainly most simply understood of the 
future opening of a succession, so that this, and not the aditio 
of the inheritance, is indicated as futurum negotium. But that 
this was really the meaning of the legislator follows incontest- 
ably from the words that immediately precede, ^ Sed descen- 
dentcs soli ad mortui successionem vocentuvy from which it is 
clear that the calling to the succession, the delation is the thing 
which the legislator has in view, in so far as this was not one of 
the prcBterita negotia upon which the law is to have no effect. 

The Prussian transitory law of 1794 says, still more dis- 
tinctly (in introducing the A. L. R.\ § 13 : 

• The legal succession . . ., if the opening of the succession 
takes place before the 1st June 1794, is to be judged according 
to the previous laws, but afterwards . . . according to the rules 
of the new Landrecht.' 

All the subsequent transitory laws of Prussia are in accord- 
ance with this (§ 383). 

III. L*revocable Contracts as to Successions. — These are of 
the same nature as other contracts, and must therefore be 
judged according to the law in force when they are entered 
into (/). It has been objected that a contract as to a succession 

[{) L. 4, C, Th de leg. hered, (5, 1) ; § 16, /. de her, qua ah intest. (3, 1). 

it) L. 12, C.de suis (6, 65). 

;/) Chabot, t. L p. 133 ; Struve, pp. 247-249. Comp. abore, § 892. 
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gives DO absolutely vested right, because it is always uncertain 
which of tlie two parties shall survive the other (m). This 
objection, however, is of no importance, because conditional 
rights, as well as unconditional, are genuine rights, and are 
protected by the principle of non-retroactivity against the undue 
influence of new laws (§ 385, h). 



Sect. LIH.— (§ 396.) 

A. ACQUISITION OF RIGHTS.— APPLICATIONS. 
V. LAW OP THE FAMILY. 

Among French writers there is often an erroneous con- 
fusion of the laws as to the domestic relations with those as to 
personal status. As, then, in the latter there is generally no 
question as to the preservation of vested rights (§ 389), so that 
every new law can have unrestrained influence, they transfer 
this relation to the laws as to the family, without suspecting 
that these have always to deal with veritable vested rights, 
and have to respect them, just as much as the laws relative to 
things and obligations. The cause of this confusion is found 
in the excessive use which they make of the division of statutes 
into statuts peraonneh and riels^ (§ 361, No. 1), as well as the 
division of rights under the same names (a), by which the pure 
law of the family, like the status of tlie person, is ranked with 
the droits personnels^ and only the applied law of the family 
with the droits riels (i). Although this view is in principle 
imtcnable, it has yet been less injurious in its application than 
could have been expected, because many of the most important 
questions which these writers include under the law of the 
family, truly relate to the capacity to act (c) ; and, on the other 

Jm) Weber, pp. 98, 99. 

^a) Droits personnels are those qui sont attaches aux personnes ; droit* 
riels are the droits attaches aux hiens. 

(h) Chabot, i. pp. 28, 29-31, 84, 877, 378. Bergmann, § 60, rightly 
blames, but without sufficieutly markiug, this confusion. 

(c) Among these is, in particular, the autorisation maritaUj which be- 
longis properly, not to the law of marriage, but to the tutory of women. 
See above, § 889, No. 2. 
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hand, many important laws as to the family relations, especially 
marriage, are not subject to the principle of non-retroactivity, 
because they relate, not to the acqubition, but to the existence 
of rights. 

I. Marriage (d). — As marriage is a veritable contract («), 
we might expect that the laws in force when it is entered into 
should necessarily and exclusively decide as to every question 
connected with it. Yet this rule, in itself correct, has in the 
pure law of marriage (i.e, irrespective of the influence of mar- 
riage on the patrimonial estate) (/), only a very limited appli- 
cation. ^ 

The question as to the validity of a marriage must certainly 
be judged exclusively according to the law in force at the 
time (g). 

The personal power of the husband over the wife is always 
but slightly affected by the operation of the positive law and 
the judicial office. But the most important practical application 
of this power, in a legal point of view — namely, the marital 
guardianship — does not pertain to the law of marriage at all, 
but to that of personal status (Note c). 

Divorce would be more important than any other matter, if 
it were to be judged according to the law in force at the time 
of contracting the marriage. But it will afterwards be shown, 
that neither this time, nor that of the fact which is alleged as 
the ground of divorce, ought to regulate, but only the time 
when the action is brought (A). 

On the contrary, the law of matrimonial property (applied 
marriage law) is a very important object in the application of 
our principles. Here we must assert that the law in force at 
the time when the marriage is contracted must, as a rule, be 
applied, even if subsequent laws alter the patrimonial rights of 
the spouses (i). This question is similar to that as to the local 

[d) The rules as to the local limits of laws should be compared ; o. § 379. 
c) See vol. liL § 141. 

,/) As to the notion of the pure and applied law of the family, see voL 
i. §§ 54-68. 

(g) For the same reasons as were before adduced in regard to the local 
law (§ 379) ; comp. Code Civil, art. 170. Reinhardt, on GlUck^ voL i. p. 
10, is of the same opinion. Bergmann, p. 30, somewhat differs. 

(h) See below, § 399. Comp. § 379, No. 6. 

(t) The greater number of writers are of this opinion. Ghabot, voL i. 
pp. 79-81 ; Meyer, p. 167 ; Pfeiffer, praktische Ausfiihrungen, voL iL pp. 
271-276 ; Mittermaier, deutsches Recht, § 400, No. Y. 
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law applicable, and most of the reasons {k) that were nrged in 
discussing that question (§ 379) in favour of applying the law 
in force at the domicile of the husband at the time when the 
marriage was contracted, without respect to a subsequent change 
of- domicile, are also arguments against the influence of subse- 
quent changes in the laws. 

The following are applications of this important principle : — 

The relation of the dotal regime to the communion of goods : 
whether one of these institutions shall govern exclusively, or both 
together, and in what position towards each other. 

The nature of the dos ; dos profectitia; transmission to 
heirs of the right of repetition ; immediate return of the pro- 
perty to heirs. It must be remarked, however, that where the 
dos is constituted (not ipso jure^ but) according to the pure 
Roman principle only by the voluntary act of the person who 
appoints it, the law applicable must be determined, not as at 
the time when the marriage is contracted, but at the time when 
the dgs is constituted. This point is expressly recognised in a 
transitory law of Justinian (/). Just in the same way, how- 
ever, the community of goods must be judged by the law of 
some subsequent period, if it is founded in any particular case, 
not by the law subsisting when the marriage is concluded, but 
by a contract between the spouses aftenvards made (m). 

The consequences of a second marriage in regard to the 
estate. This also is recognised by a transitory rule of Jus- 
tinian (n). 

The restrictions on the liberality of spouses to one another 
will be treated of below (§ 399). 

The so-called succession between spouses is of a twofold 
nature. It is often the mere development and effect of a state 
of matrimonial rights already subsisting during their lives, 
especially of the communion of goods in some one of its nume- 
rous forms. It is then regulated by the law of the time when 

(k) I say, the most of the reasons, not all. For here we cannot apply 
the argument, that the sole will of the husband, on which the choice of the 
domicile depends, ought not to change the subsisting law of marriage pro- 
perty. A change of the positive law certainly does not depend on the 
mere will of the husband. 

(I) L. un. in Jin. C. de rei ux, act. (5, 13). 

(m) This involves a reasonable exception to the rule above recognised 
(note i). 

(n) Nov, 22, C. 1. 



RELATIONS — MARRIAGE. 35 1 

this legal relation arises, which will generally be the time when 
the marriage is concladed ; sometimes that of a contract after* 
wards made (Notes i and m). But in other cases^ the succes- 
sion of the spouses is a true and simple succession ab intestato ; 
and this is always to be judged according to the law in force 
wlien the succession opens. Among such cases is the edict unde 
vir et uxory and the succession of the indigent spouse in Koman 
law. Also, according to the provincial law of Brandenburg, 
the Joachimica (o). 

The same distinctions and rules are applicable to the suc- 
cession of children, in so far as that stands in connection with 
the matrimonial rights of property subsisting between their 
parents. 

All these rules will naturally be applied only when the new 
law as to matrimonial property is not accompanied by special 
transitory provisions; and this is to be expected in the case 
before us more frequently than elsewhere. If a legislator, in 
place of the regime dotal hitherto exclusively observed in his 
country, desired to introduce universal communion of goods, 
or vice versay he would hardly fail to think of the numerous 
existing marriages, and to define the relation of the new law 
towards them. 

I will conclude this subject by a review of some transitory 
provisions actually promulgated as to new laws touching mar- 
riage. 

Two laws of Justinian, in which the principles here as- 
serted are admitted and applied, have already been cited (Notes 
I and n). 

In the Prussian law there are the following transitory pro- 
visions (j>) : — 

The patent which introduced the AUg. Landrecht in 1794, 
ordains (§ 14) that the matrimonial rights of property, includ- 
ing the separation occasioned by a divorce, shall be judged 
according to the law in force at the time of the marriage ; 
quite in accordance with the principle here asserted. In the 
case of an intestate succession founded on the common law 

(o) As to this distinction, comp. § 379, No. 5 ; and as to the role ap- 
plicable in real intestate succesaiou, § 395, h, 

(p) The provisions as to the reasons of divorce will be mentioned after- 
wards, § 399, e. 
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(not on a provincial law), the surviving spouse is allowed to 
elect whether he will succeed according to the law in force 
when the marriage is contracted, or according to the Landrecht. 
This is a new positive rule, which can be rested on no legal 
principle. Yet there is no hardsliip or injustice in it ; for a 
married person can always prevent this result by making a will. 
If, therefore, the deceased has neglected to do this, it may be 
presumed that he concurred in this statutory favour to the 
survivor. 

The transitory laws of 1814 and 1816 agree in essentials 
with these rules (q), 

II. Paternal Power. — ^Its origin is to be judged by the law 
of the time of the facts in which it originates. Thus Justinian 
introduced the new rule, that the adoption of a child subject to 
the paternal power of another should not, in most cases, create 
a new paternal power, nor extinguish the former (r). This law 
was certainly applicable to all adoptions afterwards made ; but 
previous adoptions were not relieved from the more stringent 
operation of the former law. So legitimation by subsequent 
marriage is regulated entirely by the law which exists when the 
marriage is contracted, irrespective of a subsequent law, or of 
the law at the birth of the child (§ 380). 

The personal rights of the father over the child do not 
belong to this place ; the laws which regulate them relate to the 
existence, not the acquisition of rights, and therefore affect 
already existing legal relations (§ 398). 

In regard to patrimonial rights, it naturally suggests itself 
to apply to the paternal power the same rules which have just 
been laid down for marriage. The result would be immutably 
to fix patrimonial rights by the law under which the paternal 
power originated, that is, by the law existing at the birth of the 
child, so that a new law would be applicable only to children 

(q) (See above, § 883.) Provinces hegond the Elbe, § 9 ; West Prussia, 
§§ 11, 12 ; Posen, § 11 ; Saxony, § 11. The different pFovisions which are 
found here and there in other passages relate to the provincial law, not to 
this question. The law of 1825 for the Duchy of Westphalia says notUng 
at all as to these matters, because in the fourth section it ezdudes from 
its adoption of the Prussian code the first three titles of the second Part, 
which alone treat bf marriage and intestate succession. 

(r) X. 10, a de adopt, (8, 48); § 2, /. cfe adopt. (1, 11). But with an 
exception in the case in which the adoptive father is also a natural asoend- 
ant of the child. 
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afterwards born. But on closer inspection this analogy appears 
to be a mere illusion, and we are forced to conclude that the 
new law immediately alters the patrimonial relations, even for 
children already bom. I will proceed to illustrate this propo- 
sition by an example, before 1 undertake its demonstration. 

According to the older Roman law, a child under paternal 
power could have no estate, for everything acquired by its acts 
was immediately acquired by the father. This rule was in 
course of time restricted in regard to many kinds of acquisition, 
especially in the castrense peculium^ the bona materna^ etc. ; but 
as a general rule, it still subsisted. Justinian entirely abolished 
it, enacting that every acquisition of the child, including those 
arising from his own industry and business transactions, should 
belong to his own estate, not to that of the father {s). If we 
ask, then, to what cases this new law was applicable, the false 
analogy above referred to would lead us to apply it only to 
children born after the law. But according to the view here 
adopted, it must be said, that from the promulgation of the 
law, every new acquisition of children was to be held as their 
own ; only that which they had already acquired remained the 
property of the father. Thus, the destiny of new acquisi- 
tions, the capacity to acquire, was instantaneously altered by 
the new law; that which was already acquired was not affected 
by it. 

The correctness of this view is proved by the fact, that the 
rules which govern the child's acquisition are to be regarded 
as consequences of his more or less restricted capacity for 
rights {t) ; but as such they relate to the status of the person, 
in regard to which the principle of non-retroactivity has no 
application (§ 389). Just in this point there is a complete dif- 
ference between paternal power and marriage, because the 
patrimonial relations of the spouses (dotal rdgime or communion 
of goods) have no connection whatever with the capacity for 
rights. This is the juridical expression of the radical difference 
between the two legal relations. But we are led to the same 
result if we look at the matter from another standpoint. Mar- 
riage is a legal relation between two independent persons, con- 
stituted by their free will, by contract. The paternal power, on 
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s) L. 6, C de bona qua lib. (6, 61) ; § 1, /. per quaspers. (2, 9). 
t) See vol. ii. § 67. 

Z 
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the contrary, originates by the birth of the child, and therefore 
by a mere natural event, in the most involuntary manner. 
There can thus be no question of a continuing will, of a settle- 
ment of legal relations by means of contract. 

What has here been said of new laws which create the 
strongest contrasts must also be applied to minor legislative 
changes ; for laws of this and of that description differ only in 
the degree of their efficacy, being alike in their nature. If, 
therefore, a new law introduces or abolishes the father^s usu- 
fruct of the estate of his children, or prescribes for it a longer 
or shorter period, it must be immediately applicable^ even to the 
existing estate of living children (w). 

These rules are not only recognised by writers, but also in 
the recent transitory laws of Prussia in regard to parental 
usufruct (v). 

The dissolution of the paternal power, particularly by 
emancipation, is subject to the law of the time when the act 
causing the dissolution takes place. The consequences of the 
dissolution are also subject to it, including the prcBmium eman- 
cipationis (Note u). 

We shall afterwards speak of the legal relations of illegiti- 
mate children (§ 399). 

III. Guardianship, — In modem law this presents itself as 
the exercise of a right of protection pertaining to the state, 
and therefore as a branch of the public law (§ 380, c). There 
is therefore no doubt that it may always be modified by new 
laws. If such new laws relate to the way in which it originates 
in particular cases, the necessity of altering guardianships 
already constituted in conformity to them will not readily be 
admitted, although the right to make such alterations could 
not be doubted. If the law says nothing about it, it is to be 
referred only to guardianships thereafter constituted. 

The obligations arising from a guardianship (actio tutela 

(m) Weber, p. 86 ; Reinhardt, on Glilck^ vol. i. p. 11. It might be sap- 
posed that in Roman law this is at variance with the nature of the usufroct, 
which, once acquired, continues till the death of the usufructuary. But 
this usufruct arising from the family relation is of a different nature^ even 
in Roman law, which gives the emancipating father, as a special recompense 
for emancipation, the perpetual usufruct of the ^a//* of the estate, i. 6, § 
3 C, de boH. quw lib. (6, 61). 

(v) Provinces beyond the Elbe (1814), § 10 ; West Prussia (1816), § 
13 ; Posen (1816), § 3. (See above, § 383.) 
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directOy contraria) are to be judged by the niles regulating obli- 
gations (§ 392). 

IV. Freedmen. — ^An ancient law touching the manumission 
of slaves is here mentioned, because it contains a transitory 
direction which modem writers commonly misapprehend. 

The lex Junia had ordered that in many cases of imperfect 
manumission the person manumitted should become free and a 
LatiniLSy and should also be capable of acquiring property, but 
that at his death the estate he had acquired should fall to his 
patron, not as succession, but in virtue of the fiction that the 
freedman had died a slave {w). This incomplete manumission 
was changed by Justinian into a perfect manumission, so that 
the estate of the freedman no longer fell to the patron in this 
way. But he added that this new rule should apply only to 
future manumissions ; to those bygone the old law was to be 
applied, whether the freedman was already dead or still alive (x). 
This was not a new law as to succession (as modem writers 
generally suppose), but as to manumission, and the restriction 
of the estate therewith connected. The transitory rule was 
quite in harmony with the nature of the legal relation. 



Sect. LIV.— (§ 397.) 

A. ACQUISITION OF RIGHTS.— EXCEPTIONS. 

By the foregoing inquiry a normal limitation has been 
assigned to the action, in point of time, of new laws on the 
various classes of legal relations. Exceptions from the rules laid 
down are possible in two directions.: they may either extend or 
limit the efficacy of the new law in comparison with these rules. 

An extension of the effects of a new law, that is, an excep- 
tional retroactivity, will generally mean that the lawgiver, per- 
suaded of the importance of a new measure, attempts to secure 
for it authority as far as his power extends. An example has 
been cited above in a Roman usury law (§ 386, /, g). An ex- 
ception of this kind can hardly be justified, for the advantage 

(w) Gaius, iii. § 56. 

(x) L. un, § 13. C. de Lat. Uhert. toll (76). 
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so to be gained is always connterbalanoed bj the onfaToaraUe 
impression which generally attends so arbitrarr an interferenoey 
even when done with good intentions. Bat there are cases in 
which snch exceptions arise from other motives, especially from 
the desire to favour individuals without injuring others. This 
is the intention of the Prussian provision, that a new fenal law 
in milder terms shall be applied to crimes committed under the 
old law (a). A like benevolent spirit accounts for another 
Prussian law, by which a defect in the form of a joridical act 
is rendered innocuous, if a new law prescribes an easier f<»in 
which the act, though previously executed, fully satisfies. The 
objectionable character of this provision has already been noted 
(§ 388 c). 

An exceptional limitation of the effects of a new law is less 
objectionable. Its purpose is to favour mere expectations) 
which are certainly not protected by the prindple laid down 
above (§ 383) ; and it always arises from the belief that the 
directions of a new law, although in themselves salutary, are 
not of such paramount importance as to, demand an immediate 
and absolute application, by which individual interests may 
perhaps be endangered. 

It has already been observed that the same law of the 
Boman emperor which denies in general the retroactivity of 
laws, expressly adds a reservation of particular exceptions 
(§ 386, a)y — a resen'ation which was unnecessaiy, being im- 
plied as a matter of course. In the course of this inquiiy, 
many examples of such exceptions have been given, partly 
from the Koman law, partly from modem legislations. These 
exceptions were of both kinds,— extensive (i) and restrictiYe (c) ; 
and it is worthy of mention, that cases of the second kind are 
moro numerous than those of the first. It was also observed 
that the particular exceptions found in the Boman law are of 
no practical importance for us, even if the Boman law should be 
newly introduced into any country as its common law (§ 386). 

In future we have to recognise snch exceptions only where 
they are distinctly expressed ; for the legislator, when he re- 
solves on such an exception, is clearly conscious of the contrast 

(a) See above, § 387, b. This provision is justified by the prerogstiTe 
of grace which pertains to the legislator for each case. 
(6) Such cases are found in §1 386, 388, 390, 391, 394. 
(c) So in §§ 391 and 394. 
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between the exception and the rule, and certainly has the 
opportunity of giving an express and unambiguous statement 
of it. It is also remarkable that the Boman constitution 
which has at all times been the basis of this doctrine^ states 
the reservation of exceptions thus : ^ Nisi nominatim et de 
prsBterito tempore .... cautum sit ' (§ 386, a). 

Entirely rejecting this precaution, recognised and required 
by the Eoman law itself, a modem writer attempts to discover 
and mark by many diflferent indications the retroactive force 
concealed in new laws (d). For this purpose, distinctions 
wholly foreign to this subject are introduced, such as that 
between nullity and the refusal of action, ipso jure and per 
eaceptioneniy etc. In this way he is led, not only to admit 
exceptions with undue facility, but also imperceptibly to con- 
found the notions of rule and exception, and obliterate the 
limits between them. Such a method is particularly dangerous 
in regard to modern legislations, in which no such firmly settled 
system of legal ideas and technical terms as that of Eoman law 
can be expected, and to which, therefore, we do violence by an 
interpretation which tacitly rests on this supposition (e). 

It is very remarkable that the Eoman law, in the case of 
the extensive exceptions, adds a limitation, which must be 
regarded as the exception to an exception. The exceptional 
retroactivity is not to take place if the legal relation to which 
it could be applied has already been the object of a judicial 
decision or compromise (judicatum vel transactum). This re- 
striction is nowhere expressed as a permanent and universal 
principle, but it is repeated in similar terms in so many pas- 
sages of the Eoman law, that it must undoubtedly be regarded 
as a rule universally recognised by the Eomans(/). It is 
fonnded on this sufficient reason, that both the judgment and 
the transaction transform the original legal relation, so that, 
in place of the legal relation to which the new law related, 
there is substituted one essentially different. 

(rf) Weber, pp. 78, 106-109, 137, foil. Bergmann, §§ 26, 29, lays 
down more sober opinions, yet not without having participated somewhat 
in §§ 4 and 5 in the mistake of Weber. 

(e) A similar censure has been passed in treating of the local limits of 
laws (§ 374, c). 

(/") Bergmann, pp. 138, 146, where there is a simmiary view of these 
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Bat bj the jadgment we are not here to nnderstamd onlj a 
final one capable of execution ( redisknftiges), bat also^ in a 
pending lawsoit, one in the &rsi instance, if the new law appears 
daring the dependence of the appeal f;7). The leaacm is. that 
the first jodge coold pronoance onl j according to the law in 
force at the time of his judgment^ and the Court of Aj^ieal 
can only alter a jadgment in itself erroneoos and anlawfoL 

Moreover, bj transaction we are here to ondentand, not 
<»ilj a transaction in the strict l^al sense of the word (<rflu- 
aetio)j bat every conventional settlement of a lawsuit, whidi 
mar be effected bv Toluntarv concession on one side or the 
other, by release^ renunciation, acknowledgment, satisfaction of 
a claim, whether the concession be partial or total, if only it 
effect the definitive settlement of the dispute (A). 

Among the exceptions here enumerated, is coomionly placed 
the case of an authentic interpretation of a law(i) ; so that 
such a law b held to have retrospective effect on previous legal 
relations. Certainly nothing can be objected agaunst the xetio- 
activity of a purely interpretative law (it), only it should not 
be regarded as an exceptional case; a difference of opinion 
which is therefore more theoretical than practical in its nature. 
If a declaratory law is enacted, its substance, that is to say, 
the meaning it establishes for the earlier law, is for the judge 
true and certain, whether his personal conviction agree with it 
or not. If, therefore, he judges in conformi^ with the de- 
claratory law, he applies in reality the law interpreted, not 
that which interprets it (and which only reveals to him the 
sense of the earlier one) ; and here, therefore^ there is no 
retroaction. 

That there is here no exception, is evident from the dream- 
stance that this kind of application is recognised so generaDyi 
and not merely in the case of particular expUnatoiy laws. If 
it were an exception, it would necessarily be different in pai^ 
ticniar instances, which, however, would be quite unnatural, 
and inconsistent with the relation of the lawgiver to the judge. 

It might be supposed that this difference of opinion is in 

(g) Nov. 115, pr., and C, 1. 

(A) BergmanD, § 25. Comp. voL vii. § 302. 

(0 See voL L § 32. 

(k) It is exprwly oonfirmed in Nov. 143. />r., at the end of the text 
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one aspect of practical importance, becaase, according to the 
view maintained by me, the restrictions above referred to 
(judgment and transaction) would not apply. But in fact 
these do apply, though for a somewhat different reason. If 
we learn by the declaratory law that the anterior judgment 
or transaction proceeded on an erroneous interpretation, yet 
they never lose their efficacy (/). Here, therefore, the circum- 
stance that the judgment and compromise transform the legal 
relation is still decisive. 

This rule as to well-grounded retroaction refers not only to 
the proper interpretation of an obscure law, but also to the 
recognition and confirmation of an earlier positive law, or of 
a customary law, if its existence or its obligatory force was 
hitherto doubtful. But it does not apply to the restoration of 
a more ancient law that has fallen into disuse. 

Many wrongly distinguish between laws which interpret cor- 
rectly and falsely, because the latter really make new law. By 
such an assumption the judge would in fact set himself above 
the legislator, and would therefore entirely mistake his true 
position. All depends on the question whether the legislator has 
intended and declared the law to be explanatory, not whether it 
contains a correct interpretation in the opinion of the judge (m). 
The retroactivity of explanatory laws has obtained recogni- 
tion in the Prussian law, and correctly as a permanent rule 
applicable to all times (n). But besides this, there is a different 
purely transitory rule relative to the introduction of the Allge- 
meine Landrecht. It is to this effect, that in judging of former 
legal relations, if the laws then in force were obscure and 
doubtful, so that there have hitherto been differences of opinion 
in the tribunals, that opinion shall in future be preferred which 
agrees with the contents of the Landrecht, or approaches nearest 
to them (o). 

(0 The judgment is not null, for it was certainly not pronounced con- 
trary to a distinct law. Weber, pp. 212-2U. (Only if the explanatory law 
appears during the dependence of the appeal, the higher court might have 
something to alter in conformity with it.) The transaction cannot even 
be attacked on the ground of an error in fact. L. G5, § 1, de cond. indeb, 
(12, 6) ; L. 23, C. de transact. (2, 4). Comp. also vol. vii. p. 42. 

(m) As to the retrospectivity of explanatory laws, see, in general, Weber, 
pp. 54-61, 194-208 ; Bcrgmann, §§ 10-12, 31-33. 

(n) Allg. Landrecht^ Eiuleituug^ § 15. 

(o) PuhUcationspatent, 1794, § 9. 



360 NEW LAWS RELATING TO 



Sect. LV.— (§ 398.) 

B. EXISTENCE OF RIGHTS.— FUNDAMENTAL PRINCIPLE. 

The basis of the present inqairy was laid in the distinction 
of two kinds of rules of law (§ 384). One class of these had 
for its object the acquisition of rights ; and in regard to it, the 
principle of non-retroactivitj, or of the maintenance of rested 
rights, was recognised. The second class of rules of law, which 
is still to be considered, has for its object the existence of rights ; 
and to it that principle has no application. 

We understand by rules as to the existence of rights, first, 
those concerning the existence or non-existence of a legal in- 
stitution, and therefore laws by which a previously existing 
legal institution is entirely abolished ; also those which essen- 
tially alter the nature of a legal institution without abolishing 
it, and therefore distinguish two modes of the existence of a 
legal institution. With regard to all these laws, then, it is as- 
serted that the preser\'ation of vested rights (non-retroactivity) 
cannot possibly be conceived as a ruling principle for them as 
it is for the rules of law as to the acquisition of rights ; because, 
if we were to give them such a sense, the most important laws 
of this kind would have no meaning at all. 

To make this evident, I shall take three laws which have 
been passed in modem times at different places, and apply to 
them, by way of experiment, the principle of non-retroactivity. 
A law abolishes villenage ; another abolishes tithes without 
compensation, as was done for example at the beginning of the 
French Revolution ; a third law changes tithes, before irre- 
deemable, into redeemable rights, by permitting the debtor 
(perhaps also the creditor) to commute them at his own pleasure 
into a prestation of another kind of the same money value. 
If these three laws are subjected to the principle of non-retro- 
activity, they will have the following signification : Every 
future constitution of the relation of villenage (or of a right 
of tithe) is forbidden, invalid, ineffectual. Every future con- 
stitution of a right of tithe shall include tlie faculty of com- 
mutation at the pleasure of one of the parties. But in this 
sense these laws would be utterly vain and superfluous, for 
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no one Has dreamed for generations of constituting a new right 
of villenage or of tithe. Hence it follows that the lawgiver 
certainly had not this meaning, and that therefore his intention 
was in direct contrast to the intention of the laws touching the 
acquisition of rights ; because these do not operate retrospec- 
tively, but only on future juridical acts, and therefore they 
maintain acquired rights; certainly with exceptions, which, 
however, are of very slight importance, and almost vanish away 
in comparison with the rule which is actually observed. 

The question may be asked, whether all laws of this kind 
are not thoroughly unjust and objectionable, simply because 
they destroy or transform acquired rights. I will not by any 
means evade this question, but rather subject it to a special 
examination ; only it will be advantageous for our inquiry to 
reserve in the meantime this totally distinct question, and first 
to ascertain what is the spirit and meaning of the laws with 
which we are engaged. The justice and equity of such laws 
will be specially examined at the close (§ 400). 

The spirit and meaning of laws of this class may be ex- 
pressed by the following formulas, which present a marked 
contrast to the principle above laid down for the first class of 
laws (§§ 384, 385) : 

To new laws of this class retroactive force is to be ascribed. 

New laws of this class do not leave vested rights unaffected. 

The following consideration will serve to confirm this view 
of the spirit and meaning of such laws from a different side. 
The most numerous and most important of these laws have 
the strictly positive and coercitive nature described on another 
occasion, for they have their roots beyond the region of pure 
law, and are connected with moral, political, and economical 
motives and purposes (§ 349). But it belongs to the nature of 
such laws to extend their power and eflScacy farther than other 
laws, as I have already shown in discussing local collisions. 

I have still to state what is the position of our writers to- 
wards the doctrine here adopted. The distinction of two classes 
of rules of law which are subject to different, indeed contrary, 
principles, is nowhere made ; but the principle of non-retro- 
activity is regarded as universally applicable to all laws. It 
might therefore be expected that writers would in fact give to 
the laws of which we here speak the perfectly unpractical sense 
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above explained, and tlias would treat the abolition of villenage 
as a mere prohibition to constitute it in future. But they are 
very far from doing so. They rather class such laws among the 
exceptiom from non-retroactivity (§ 397) reserved as early as 
the Soman law, and from this standpoint they admit their 
application to acquired rights (a). 

Although, then, the immediate difficulty is evaded by this 
view of the matter, the expedient must be entirely condemned. 
Exceptions to the principle of non-retroactivity are of an acci- 
dentsJ nature, are in themselves not indispensable, and would 
be better wanting. All this is not so with the laws which are 
here in question. If we contemplate these without prejudice, 
we must at once be convinced that, in regard to them, that 
expedient is forced, and thrusts on the laws a sense which is 
entirely strange to them. The law abolishing villenage would 
be placed by it on the same line with Justinian's law forbidding 
usury, and its whole contents so apprehended would be thus 
logically stated : It is hereby forbidden to create in future any 
relation of personal bondage, and this rule shall have as an 
exception retroactive force, so that even existing relations of 
that kind shall be abolished. Thus a totally useless provision, 
of which nobody ever thought, would take rank as the leading 
idea, and the thing which alone the lawgiver had in his mind 
would be added as an incidental exception. But in most laws 
of this kind there is assuredly no trace of anything which 
points to the notion of an exceptional retroaction. 

But to these reasons there is added one purely practical, 
which makes such a treatment of the matter entirely inadmis- 
sible. If in these laws we had to do with an exceptional retro- 
action, we should be obliged to place it under certain limitations 
(§ 397,/) ; it would necessarily cease whenever a legal relation 
had been the object of a judgment, or of a transaction. But 
that would lead to this absurd result, that the abolition of tithes 
would be applicable to all rights of tithe that had never been 
made the subject of litigation, but not to tithes as to which a suit 
had once been decided or compromised. The writers referred to 
do not in fact admit this absurd result, and, according to them, 
such an abolition is general in its efiPects (h). But it is evident 

(a) Weber, pp. 51, 62, 188, 189 ; Bergmann, pp. 166, 177, 257. 
(6) Weber, pp. 213-215 ; Bergmann, p. 259. 
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that they can arrive at this result, only by evading that restric- 
tion (which is itself an exception to an exception) by means of 
a new exception, and thus admitting, as it were, an exception of 
the third power. Thus it becomes still more evident how 
unnatural is a doctrine which necessitates such expedients. 

The very different way in which another author attempts 
to solve this diflSculty, is extremely characteristic (c). He 
admits of no exceptional retroaction, nor even any influence 
whatever of the legislator upon the collision of laws in time (§ 
387, t). He gets over the difficulty which we are now con- 
sidering, by merely fixing his eyes on the institutions which he 
specially disapproves, such as slavery, and exemption of the 
nobility from taxation. These he calls atrocities, moral turpi- 
tudes, iniquities, which have in themselves no legitimate exist- 
ence. When a law abolishes them, it can have no need of the 
appendage of retroactive force. Rather, each of the three 
political powers (legislative, judicial, executive) ought of itself 
alone to have competency to ignore those institutions, and thus 
practically to annihilate them. A refutation of this theory will 
not be required. I will only call attention to the practical 
difiSculty of determining the existence and limits of those 
atrocities and turpitudes, since possibly the subjective opinions 
of the depositaries of the three political powers might not be 
quite in harmony. Among these there might also be consistent 
communists, who would rank the whole institution of property 
among the atrocities. 

If, therefore, we admit, as is here done, two classes of rules 
of law, which are governed by quite different principles, nothing 
is more important than the establishment of clear and certain 
boundaries between the two classes. 

In many cases there is no doubt as to their limits ; particu- 
larly in the case of those laws by which a legal institution is 
completely abolished. But there may be doubt in the case of 
laws which do not abolish a legal institution, but only modify 
it (d). Then everything will depend on the unbiassed examina- 
tion of the matter and the purpose of the law. A very certain, 



(c) Struve, pp. 150-152, 274-276. 



d) I have already called attcDtion in a general manner to these doubts 
884). Particular cases of a doubtful character have occurred, § 390, 
Nos. 3, 4, § 393, No. 6. 
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and In most cases sufficient, means of demarcation, consbts in 
inquiring whether a new enactment is one of those laws so 
often mentioned of a strictly positive and coercitive nature, 
which have their roots beyond the proper region of law (p. 361). 
In this case we have undoubtedly to rank it among the laws as 
to the existence of rights, to which the principle of non-retro- 
activity has no application. 



^ 



Sect. LVL— (§ 399.) 

B. EXISTENCE OF RIGHTS.— APPUCATIONS. EXCEPTIONS. 

The applications of the principle stated in § 398 will be 
divided, as was done in considering the laws relative to the 
acquisition of rights, according to certain classes of legal rela- 
tions ; but here a different classification is required from that 
before used. 

I. The fint class, and also the most important, consists of 
certain legal relations which by their nature extend beyond 
the duration of human life, nay, are destined for an unlimited 
continuance, and only perish accidentally in particular cases. 
They may commonly be described as restrictions of personal 
freedom, or of the freedom of immoveable property, and are 
often compounded of real and obligatory rights. Most of them 
(not all) have a historical existence, in so far as their origin 
falls within different epochs, and belongs to a national condition 
which no longer exists. These are therefore to be regarded as 
definitively closed, and are not like other legal relations con- 
stantly produced afresh (a). The laws by which such legal 
institutions are abolished or modified are always of a strictly 
positive and coercitive nature, because they have their roots 
beyond the domain of pure law (§ 398). 

In Soman law, slavery, which has long since disappeared 
from modem Europe, belongs to this order. 

The following institutions of this kind partly still exist in 
one modem law, and partly have been preserved at least until 
our days : — 

(a) Comp. above, § 392, e. 
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Predial slavery (villenage). 

Real burdens of all kinds, consisting of prestations of 
money, fruits, services (Frohnden, Kobotten = Corv^es). 
Especially the right of tithe. 

Feudal tenures. 

Family fideicommissa (entails). 

Predial servitudes. 

Emphyteusis (b). 

The relation of old and new laws to one another can here 
hardly be the object of doubt. 

II. The second class consists of some legal institutions con- 
cerning the relation of the sexes. The laws as to these institu- 
tions belong to this place, because they do not rest purely on juri- 
dical reasons, but on moral (partly moral and religious) grounds. 
The particular cases are these : — 

1. Divorce, — If divorce in general is introduced or abolished 
by a new law, or if an alteration is made in the grounds of 
divorce, the question arises : What is the influence of the new 
law on subsisting marriages ? 

If such a law is regarded from the abstract juridical point 
of view, it appears similar in its nature to laws as to the 
alienation of property. By this divorce each party loses the 
rights previously arising from the marriage, and each acquires 
freedom from the claims of the other, as well as all the advan- 
tages of celibacy (possibility of a new mamage). Accordingly 
it might be supposed that the laws as to divorce stand in exactly 
the same position as those relative to matrimonial rights of pro- 
perty (§ 396). Then each spouse would have acquired, by the 
conclusion of the marriage, an immutable right to be judged in 
any future divorce according to the law existing at the begin- 
ning of the marriage. 

This view, however, must be rejected, because the laws as 
to divorce have moral grounds and aims, are therefore of a 
coercitive nature, and so belong to the laws as to the existence 
of marriage (c). This is equally true, whether the new law 

(5) The two lost mentioned clafiscs have not, like the others, a historical 
character pointing to a past order of things, but the modifying laws relat- 
ing to them are in theur gromids and purposes quite similar to those con- 
cerning tithes and services. 

(c) It may be thought one-sided and unfounded that this character is 
here attributed only to divorce, not to the whole purely personal law of 
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children. By extending the claims of the children, it may be 
attempted both to alleviate this condition and to counteract 
the levity and incontinence of men. On the other hand, by 
limiting or taking away these claims, it may be attempted to 
check the levity and misconduct of women, and to hinder the 
peace of many marriages from being disturbed by claims pre- 
ferred by strange women. In both tendencies of modem laws 
a moral aim is unmistakeably present, and it may be imma- 
terial which of these tendencies is better founded in itself, or 
in an enlarged experience. 

If this be admitted, the new law as to illegitimate children 
must have instantaneous application, irrespective of the law 
which existed at the date of the conception or birth of the 
child. The same rule has already been established in reference 
to local collisions (§ 374, Notes aa^ hV), 

In conformity with these opinions is the French law, which 
forbids even inquiry as to paternity (t), and thus cuts off even 
the possibility of securing to an illegitimate child, except where 
there is voluntary recognition, any claims against the father. 
This law has been unjustly censured, as if it involved an 
improper retroaction (Jc). It has been vindicated, just as 
erroneously, as having for its object a matter of personal 
status (/). The true justification of it is, that it is a coercitive 
law. 

To the same effect is the Prussian transitory law, which, in 
different terms from the French, ordains that illegitimate chil- 
dren, even if they are bom under a foreign law, shall hence- 
forward be able to make good the rights granted to them by 
the Landrecht (rn). 

III. A third class, finally, is composed of many laws as 
to purely juridical institutions, either entirely abolishing or 
fundamentally changing them. Such laws, therefore, are in- 
stantaneously applicable to existing legal relations. 

Among these is the law by which Justinian abolished the 
two kinds of property before existing {ex jure quiritium and in 
bonis), and substituted a simple right of property, including in 

(?) Code Civil, art. 340 : * La recherche de la paternity est interdite.* 
(k) Struve, p. 233. 

(/) Weber, pp. 79-82. The French jurists take the same view, 
(m) Provinces beyond the Elbe, § 11 : West Prussia, § 14 : Posen, § U. 
(See above, § 383.) 
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itself all the rights hitherto capable of separation (n). Such also 
is the French law, which refuses the action of vindication to tho 
proprietor of a moveable. If it should be introduced anywhere 
instead of the Roman law, it would take effect instantaneously 
on all moveable property ; as would also the converse change 
in the law of property. 

To this class belong also new laws introducing legal servi- 
tudes as natural restrictions of property, or, conversely, laws 
abolishing such servitudes when they have previously existed 
(§ 390, No. 2). 

The change of the Roman right of pledge into the 
Prussian hypothec is of a like nature ; the two systems 
cannot co-exist, but the one must be forthwith ejected by 
the other (§ 390, No. 3). What measures are to be taken in 
order to effect this change without violating existing rights, will 
be shown immediately (§ 400). 

Finally, we have to add the case in which testamentary 
succession is abolished by a new law, in a state which formerly 
allowed it (§ 393, No. 6). 

Exceptions to the principle laid down for this class of new 
laws are just as conceivable as in regard to laws concerning the 
acquisition of rights (§ 397). But here they never occur with 
the effect of extending the operation of the new law, since it 
is extended as far as possible by the principle itself. They can 
onlj tend to limit the efficacy of the new law by way of in- 
dulgence. 

An instance of this kind from a Prussian transitory law 
has already occurred (§ 399, II. \). The Prussian law of 
diToroe was immediately to take effect, yet with the exception 
of many facts affording reasons for divorce. 

Another exception occurs in the law of the kingdom of 
Westphalia, which abolished feu'ial tenures and fideicommistay 
that isy changed them into free profjerty. This law was 
naturally held not merely to prevent the constitution of n':w 
fiefs (Lehen) and entails, but to change the condition of existing 
teotires. It did so, however, with this favourable exoeption^ 
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Sect. LVfL— | ««»./ 



I zr/w T^T*Tt Vi :Le •ns^-xi ^ViTe reserrDl as to the jvttiee 
and tq^*^r of tiie c!asi '>f ja-ri onSer cimsadeniiaa ^p. 361 L 

Ii bai Iteen iootii t>a: iLtse lavs, at lea^t in the moA noBi^ 
rcjpuf and ny^ft mipo?ta£t case% caoaot pxaUr be mMkr^ood 
exoe;^ as aff^:ict:ii? reftei liz^ts. fsno^ tber etxber «win»n«fc* the 
k:^ izksshatk>&f tijeacLselres. and the7<efore the legal rrlatioiw 
Ukhyxt to iLem ^<i/. or at least essendallj modifr than, in cither 
case withcnt ropect to the will of the parlies interested. 

It is pofiRble, while admitting this, to add to the adnusaoa 
tbe plaofrib^ fAjyxtvjtif that jim for this reason such laws mnst 
be T^^^purd^A as ntt/erir unjust and inadmisabie. Those who 
mskk^ this ohy^vm erii^iiilv proceed on the aasomptiofu tK^t 
ererr violation of an acquire?! right, without the anent ot the 
pcTBon interested, is simplr imp^jsible from the standpcxnt of 
moral ri;^jt, and th«T regard this impossibilitT as a supreme 
and absolute principle. But this assumption cannot be a^itwiH^il 
for the follow ing reasons : — 

In the first place, because it is incompatible with the general 
nature and ori^'n of law. Law has its rcwt in the common 
consciousness of the nation. This is. on the one hand, entirdr 
different from the easily and quicklj changing, the accidental 
and inomentary consciousness of the individual man ; but, on 
the other hand, it is subject to the law of progressiTe develop- 
ment, and cannot therefore be conceived as fixed and immove- 
able (fj). Hence we cannot possibly admit for anj single epoch 

(o) Tb« PfTUBsian law of llth March 1818 aftenrai^ added to tiiit 
exf^ffjtvm tliat all I^heo ainl fidfrtcominiiBa, in which the next case of soc^ 
Cf^mKm hff riinerred had not ret occurred, should be held as xestond for 
ever. O^-Mtz^amndung, \H\>^. p. 17. 

(a) 0,m\K aixjTC, toL L §$ 4, 5, as to the notions of legal relation and 

(b) VoL L i 7. 
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the power of throwing a spell and exercising a domination 
over every future age by its own sense of right. Some examples 
will make this clear. 

Throughout all antiquity the status of slavery was regarded 
as a kind of natural necessity, and no one imagined the possi- 
bility of a civilised people living without slaves. In modern 
Christian Europe, in the same way, this status is regarded as 
totally impossible, and utterly contrary to all sense of right (c). 
The transition from one of these conditions into the other, in 
consequence of the very gradual operation of .Christian morals 
and circumstances, has been effected so slowly and impercep- 
tibly, that we cannot fix with certainty the epoch of history 
at which the former state of things ceased. Suppose, then, 
this transition had not been so gradual, but had occurred within 
a brief space of time, in consequence, perhaps, of a powerful 
spiritual shock to the national conscience, we could not possibly 
refuse to such a new age the right of giving way to the present 
universal conviction, and repudiating all further recognition of 
slavery as a legal institution. At the same time, various ways 
may be imagined of effecting the change, and guarding against 
possible dangers. 

The right of tithe may afford another example. In times 
of a hardly developed, stationary culture of the soil, this might 
be a simple, natural, convenient legal institution, and receive 
great extension ; but with the lively development of commer- 
cial activity, the conviction necessarily arose, that by such a 
tax on the gross produce, all progress in agriculture is checked, 
and often rendered impossible. Those subject to it suffered by 
the burden, and through them the whole state ; but not those 
entitled to it, who therefore opposed a change in the tithes, 
by which they profited. When, therefore, the conviction of 
the disadvantages connected with this state of things became 

(c) 3faQy writers have sought to obscure or to weaken this contrast by 
comparing the status conuected with those severe punishments of modern 
times which consist of deprivation of freedom, with the mild and often 
friendly condition of the slaves of antiquity. But the true relations of 
thincs are thus altered. In order to keep the contrast before our eyes in all 
its cTeamesSf two things must be remembered : First, the origin of slavery 
by birth ; secondly, the legal position of the slave in the same line with 
domestic animals, as a kind of merchandise. (Ulpian, xix. 1.) Modem 
slavery in the East, as well as the totally different slavery of America, are 
not here taken into account. 
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general, the legblatire change of the hitherto irredeemable 
tithes into a redeemable charge was justifiedy became m great 
and evident benefit was thus obtained for the state and those 
burdened, without anv loss to the creditors^ who had full in- 
demnification. 

The first argument which I have dereloped against the 
assumption of the absolute iniquity of laws which, by destroj- 
ing or modifying legal institutions, interfere with Tested rights, 
was derived from the origin of law, and therefore from the 
contemplation of the nation in whose sense of ri^t the law 
itself has its root A second argument, which leads to the 
same result, relates to the individual man as the possess o r of 
acquired rights. They who assert the absolute inviolabili^ of 
acrjuirerl rights by new laws, merely protest against the com- 
pulsion involved in such violations, and allow the fairness and 
justice of the change as soon as the assent of the party inter- 
ested is given to the abolition or modification of his acquired 
right. But let us examine a little more closely the character of 
those who arc the possessors of acquired rights. Soch a right 
ajipears as an extension of the power of an individual man, 
and is always of a more or less accidental nature (d) ; hot the 
individual man has a limited and transient existence. If, there- 
fore, on account of their interference with vested rights, 
open war is declared against laws which abolish or alter legal 
institutions, such opposition ought at least, in consideration of 
the finite character of the possessors of such rights, to be con- 
fined within narrow limits on two sides. 

At the most, their legitimate effect may be denied to new 
laws as long as the possessor of a real right lives. If he leaves 
heirs, these have, at the time when the new law appears, no 
vested right that can be injured. In other words, all succes- 
sion is purely positive ; and if a new law imposes on it restric- 
tions and conditions, no violation of acquired rights can be 
found in this. We shall apply this to the case above cited as 
an example. If the new law which was enacted to abolish 
slavery declared that in future no heir could acquire by suc- 
cession property in slaves, this would certainly be no violation 
of an acquired right. 

Tills view is founded on the nearness of the end of every 

(d) See vol. i. §§ 4, 62, 53. 
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human life. But if we look to its beginning, we are led to the 
same result. Every man must recognise the state of the law 
which he finds determined and settled at his birth. If, therefore, 
a legal institution is abolished or altered by a new law before his 
birth, for him at least no acquired right can be thus injured (e). 
Still these reasons avail to refute only the notion of the 
absolute injustice and unrighteousness of all laws of this kind. 
I am very far from desiring to allow unrestricted and arbi- 
trary influence to such laws. The whole question should 
rather be withdrawn from the province of absolute right, and 
transferred to that of legislative policy, which is its true place, 
and where many ruinous errors may be avoided by caution, 
prudence, and moderation. The principal points that should 
be kept in view are perhaps the following : — 

The first care must be, not to proceed inconsiderately, not 
lightly to admit the necessity of laws of this kind ; and there- 
fore to be distrustful of any assertions, derived from mere 
theories and supported by alleged public opinion, that the 
general welfare demands innovation. 

In the second place, the utmost tenderness and fairness 
must be used in the practical execution of details. In the 
most important laws of this class, which concern legal rela- 
tions of a permanent character (§ 399, L), this must consist in 
the circumstance that a legal institution is not abolished, but 
modified, that the legal relation is made capable of being dis- 
solved. If in this way a true and complete indemnification of 
the parties interested is effected, the law has attained its end. 
This is not difficult in the numerous cases of real burdens of 
every kind, in which only two persons are generally concerned. 
Every political or economical end is fully attained by redemp- 
tion with indemnity, without enriching the one party at the 
expense of the other, which can by no means be justified by 
the nature of such laws. 

A noble example of such indemnification was afforded in 
modem times by the English emancipation of slaves, when the 
state indemnified the owners of slaves at its own cost for the 
loss they sustained. 

(e) Meyer, pp. 34, 36. Comp. above, § 395, 6. Hence, a law abolishing 
feudal tenures (Lehen) or fideicommissa certainly does not injure the rights 
of those who are born after its promulgation. 
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It is very difficult to solve this problem in abolishing fiefs 
(Lehen) and fideicommissa, because the claims and expecta- 
tions of the persons interested in the succession are extremely 
uncertain. It may be attempted to diminish the disadvantages 
by delaying the execution of the measure (§ 399, o). 

In many cases no compensation is necessary; but it is 
enough to effect such a transition as will dvert every possible 
injustice. This was done in the numerous instances in which 
the Prussian system of hypothecs was substituted for the right 
of pledge of the common law. It was only necessary to pre- 
serve to creditors holding a pledge their right and their priority. 
This was done by summoning them publicly to intimate their 
claims within a specified period, in order to be registered in 
the new books of hypothecs in the rank which their former 
right assigned to them. 

There was no need for such a precaution, still less for an 
indemnity, when Justinian abolished the double property which 
had hitherto existed (§ 399, n). For by this change no one 
lost a right or an advantage ; and it only effected the end 
declared by the lawgiver himself, namely, to free the minds of 
the studious youth from the terror which the useless learning 
preserved in this doctrine had hitherto inspired. 
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Absolute and coercitive laws, 84. 
See Coercitiye Laws. 

Absolate and dispositive laws, Dis- 
tinction of, 84. 

Acquisition of rights, Laws relating 
to the, 280 sqq. 

Actio quanti minoris, etc, 201. 

Adoption, Acquisition of citizenship 

, by, 47. 

Agency, 186, 216. 

Agency, General, 158. 

Agent, Place of contract, made 
through an, 168. 

Agent, Contract made through an — 
local law, 183. 

Aliens, Disabilities of, 31. 

Albinagii, Jus, 226. 

Allection. See Election. 

Allegiance, 83. 

Anomalous rules of law, 38. 

Appellate court. Power of, in re- 
gard to conflicting particular laws, 
29. 
AubainCy Droit cf, 226. 
Authors, List of, 12. 
Autonomy, 91. 

Banking business, A continuing, 158. 
Bankruptcy, 209, 215. 
Bankruptcy laws available to aliens, 

8L 
Bankruptcy, Privileges in, 123. 
Bankruptcy, Effect of new laws in, 

821. 
Beneficium competentim, 200. 
Bills of exchange, forum, 170. 
Billfl of excluuige, local law, 184, 

191. 
Bills of exchange. Personal capacity 

for, 124, 111, 195. 
Bills of exchange, Formal validity of 

signature of, 270. 
Birth, Domicile of, 43, 86. 
Birth, Acquisition of citizenship by,46. 



Bona vacantia, 285. 

Bonorum possessio secundum tahulas, 

327. 
Bonorum possessio contra tahulas, 327. 
Borough English, 24. 
Burdens, Municipal, 44. 
Business, Obligations arising out of a 

course of, 157 sqq. 

Caduciary rights, 235. 

Capacity of the person. See Status. 

Capacity, General and particular, for , 

juridical acts, 113. 
Capacity to have rights and capaci^ 

to act, compared in Roman and 

modem law, 124. 
Capacity, Personal, to acquire or 

alienate property, 136. 
Capacity to act. When new laws as 

to, take effect, 800. 
Catoniana, regtUa, 829, 338. 
Children, Illegitimate, effects of new 

laws as to, 867. 
Changes in rules of law, 277 sqq. 
Changes in rules of law,y arious forms 

of, 278. 
Christianity, Influence of, 17. 
Citizenship in the Roman municipal 

system, 46. 
Citizenship, Plurality of, 48, 76. 
Citizenship, Extinction of, 48. 
Citizenship, A person might be alto- 
gether without, 49. 
Citizenship fixed the local law, 76. 
Gives, Civitas, 50, 52. 
Cives, Latini, peregrini, 74. 
Civil death, 123. 
Civitas. See CiUzcnship. 
Civitas, Romana, 52. 
Civitates, 46. 

Coercitive laws. See Absolute Laws. 
Coercitive laws as to obligations, 203. 
Coercitive laws, 861. 
Cohnias^ 51, 54. 
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Comity, 27, 28, 33. 

Common law of nations, 27, 29, 100. 

Common law of nations, Exceptions 

to the application of, 34, 38 sq. 
Commmiion of goods, 242, 247, 248. 
Community of law, International, 

100. 
Companies, Private international law 

of, 190. 
Conflict of laws, 6, 9. 
Conflicts, Positive laws as to, 101. 
Constitutional law, 32. 
Consular jurisdiction under capitu- 
lations in the East, 16. 
Contracts* Sec Obligations. 
Contracts, the local law regarded as 

part of the contract, 90, 91. 
Contracts, place where they origi- 
nate, 168. 
Contracts, Interpretation of, 195. 
Contracts, Form of, 269. 
Contracts as to immoveables, Form 

of, 269. 
Contracts, Effect of new laws as to, 

315. 
Correspondence, Place of contract 
t made by, 168. 
Correspondence, Contract nuule by 

— local law, 183. 
Correspondence, Contract made by 

— slanguage and construction, 196. 
Corporations, Domicile of, 64. 
Country. See Territoriality. 
Criminal law, 37, 38. 
Customs of burghs, etc. in Scotland, 

24. 
Custom of London, 24. 
Customs in England, 24. 
Customs, Locid, distinguished from 

local rules of law, 73. 
Customary laws. Local, 75. See 

Customs. 
Customary international law, 92. 

Death, Civil, 36, 37. 

Debts, Purchase of, below their 

nominal value. See Lex Anas- 

iasiana. 
Dedititii, 49, 72. 
Delicts, Obligations arising from — 

jurisdiction, 171. 
Delicts, Obligations arising from — 

local law, 186. 
Disinherit, Power to, 232. 
Diversitas fori non vitiat merita 

causw, 27. 
Divorce, 248, 249. 



Divorce, Laws as to, have retroactiTe 
effect, 365. 

Document signed at different places, 
— ^place of contract made by, 168. 

Document signed at different places. 
Local law of— contract made by, 
183. 

Domicile, 43, 53 sqq., 57. 

Domicile of students, 55. 

Domicile, distinguished from mere 
residence, 55, 58, 87. 

Domicile not constituted by owner- 
ship of land, 55. 

Domicile, The choice of, must be 
free, 56. 

Domicile, necessary, 56. 

Domicile of exile, 56. 

Domicile of prisoner, banished per- 
son, and lunatic, 56. 

Domicile, Relative, 56. 

Domicile, Change of, 57, 61. 

Domicile of soldier, 56, 59. 

Domicile of wife, 56. 

Domicile of widow, 56. 

Domicile of servants, 57. 

Domicile of children and minors, 56, 
57. 

Domicile of freedmen, 57. 

Domicile, Extinction of, 57. 

Domicile, Indian, 59, 60. 

Domicile, the intention ezttere pa- 
triam, 62. 

Domicile, Declaration of intention as 
to, 59. 

Domicile of wife, 60. 

Domicile, Matrimonial, 60. 

Domiciles, Plurality of, 62, 85. 

Domicile of legal persons, 64. 

Domicile, Effects of origo and, in 
Roman law, 65. 

Domicile fixed local law when a man 
had no civitas, 77. 

Domicile, Person without a, 63, 77, 
85, 87. 

Domicile, Effect of, in fixing juris- 
diction, 80. 

Domicile, Effect of, in fixing terri- 
torial law, 80. 

Domicile determine in general the 
personal law of individuals, 81. 

Domicile and national character, 83. 

Domicile of succession and domicile 
of jiuisdiction, 85, n. 

Domicile of freedman, 86. 

Domicilium originisy 88. 

Domicile and residence, 55, 58, 87. 

Domicile of the person aa govern- 
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ing the legal relations, Theory of, 

98 sq. 
Domicile, Changes of, in regard to 

status, 124. 
Domicile, Change of husband*s, dur- 
ing marriage, 243, 248. 
Donations inter virum et uxorem^ 246, 

866. 
Donation, Revocation of— effect of 

new laws, 319. 
Dos, Hypothecation for, 144. 
Dos, Obligation for restitution of, to be 

fulfilled at husband's domicile, 163. 
Dos, Place of fulfilment of contract 

for restitution of, 163. 

Election, Acquisition of citizenship 
by, 48. 

Emphyteusis, 142. 

England and Scotland foreign coun- 
tries in regard to laws, 28. 

Entails. See Fideicommissa, 

Equality, Legal, of natives and 
foreigners, 26, 103. 

Evasion of domestic laws, Act per- 
formed abroad for the (tn/raudem 
legis), 271. 

Exceptio non numeratos pecuniss, 200. 

Exceptio excussionis, 200. 

Exchange, Question whether debtor 
to pay according to nominal or 
real rate of, 197. 

Existence of rights. Exceptions to 
the general rule as to the effect of 
new laws relating to, 269. 

Existence of rights (legal institu- 
tions), Laws relating to, 281. 

Expectations, Mere, distinguished 
from vested rights, 287. 

Faculties distinguished from vested 
rights, 287. 

Family law and property law dis- 
tinguished, 95. 

Family, Law of, 240 sqq. 

Family law. Questions of retroactive 
effect in, 348 sqq. 

Feuda rfiefs, Lehen), 147. 

Fettda, Succession to, 228. 

Fideicommissa (entails), 147, 233. 

Fideicommissa, Rule that heir is 
bound to pay only where the major 
pars hsereditatis is situated, 166. 

Fideicommissum hsereditatis, 166. 

Fideicommissum — major pars hteredi- 
tatis, 166. 

Fideicommissa, Succession to, 228. 



Fideicommissa, Family, New laws as 

to, 332. 
Fiscus, Succession of, 235. 
Foreign judgments. See Judgments, 

Foreign. 
Foreigners, Treatment of, 26 sq., 30 

sq., 92.' 
Foreigners suing or defending ob- 
lige to give security or sist a 

mandatory, 31. 
Form of alienating inunoveables, 138. 
Form of juridical acts, 255, 265 sqq. 
Form of contracts, 269. 
Form of juridical acts — 

French law, 274. 

Prussian law, 275. 
Form of juridical acts, New laws as 

to, 300. 
Form of testaments— effect of new 

laws, 333. 
Forum originis et domicilii, 67 sq., 82. 
Forum originui, 79. 
Forum originis in modem law, 86. 
Forum domicilii, 80. 
Forum, Theory of the law of the, as 

governing legal relations (cases), 

99 sq. 
Forum and local law. Connection of, 

130. 
Forum contractus, 153, 158, 169. 
Forum solutionis, 155. 
Forum gestx administrationis, 158, 

172, w. 
Foundlings, Domicile of, 87, 88. 
Fraudem legis, Acts done abroad, tit, 

271. 
Freedmen, New laws as to, 355. 
Frenchman, Status of, by Code Civil, 

83. 

Gaming debts, 41, 204. 
Gavelkind, 24. 

Germanists atid Romanists, 2, 94. 
Guardian, Personal relations of, 255. 
Guardianship, 251 sq. 
Guardianship, Constitution of, 251. 
Guardianship, Administration of, 253. 
Guardianship, Special, for immove- 
able 252. 
Guardianship, ybnim, 255. 
Guardianship, Effect of new laws, 354. 

Heir^s acceptance of an inheritance 
(aditio), 170. 

Heir, Personal capacity of, 233. 

Heir, personal capacity, when re- 
quired, 328, 332. 
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HeretioB, Incapacitj of. 122. 
HinrkistaD, Laws prerailing in^, 18. 
libttorical School of Jori^ Inirod. 

\r seqq. 
Hiring, 142, 

Honf/r and MunuM diBtiDgoisbed. 66. 
HuBbaiKl and wife. See ^Larriage. 
Hjpotbeoi, Tacit, 144. 
Hjrpothecs. See Pledges. 
Hypothecs, Effect of new kwB as to, 

307. 

Illicit interoonne, ObligatioDS aris- 
ing from, 206. 

Immoreables and moTeables, Dis- 
tinction of, 93. 

Immoreables, Capacity to acquire, 
137. 

Immoveables, Form of contracts as 
to, 269. 

Imperative laws. See Absolute Laws. 

IncoUi, 54. 

Infancy, New laws as to, 306. 

Institution, Legal {Rechtsingtitut), 
JntrofJ. xxzir. 

Institutions unknown to country of 
the court, 123. 

Insurance, Contracts of, 196, 204, 
215. 

Intention, Presumed, of parties as 
foundation of rules as to ^ con- 
tractun, 90. 

Intenlicts, Possessory, 148. 

Interest, Moratory, 74, 208. 

Interest, Public, 36. 

Interpretation of contracts, 195. 

Interpretation of testaments, 233. 

Interpretation, Authentic, does not 
involve retroaction, 358. 

Italy, Municipal laws in, 23. 

Jewish marriages contracted in Eng- 
land by Jewish laws, 18. 

Jews, Peculiar laws retained by, 16, 
19. 

Jews, Incapacity of, 122, 205. 

Judgments, Foreign, 185, 193. 

Jura in re, 142. 

Jura in re, Effect of new laws as to, 
309. 

Juridical facts, 7. 

Jurisdiction and personal law. Con- 
nection of, 44. 

Jurisdiction as an effect of origo and 
domicilium in Roman law, 67. 

Jurisdiction and territorial law, 
Connection of, 70, 89, 150. 



Jnrisdictioo, Effect of national cha- 
racter in foooding. 79. 
Juiisdictioii in poasesBorj actaooa, 
14*<, «. 
} Jurisdiction, Prorogated, 150, 15L 
Jus accTt»cemdi, 345. 
Jms rtnxandi damuai, 52. 

Land. See Immoreableib 
Landsasnai, 101, lOS. 
Language, Qoestiona aB to, in con- 
tracts, 196. 
Latini and pt r tgr imi j 74. 
Latini Jmnimi, 325, 328, 331. 
Laws not recognised by domestk 

laws, 36. 
Law, local. Passages of Roman 

writers as to, 70 sq. 
Law, local, and jurisdiction, Con- 
nection between, 89. 
Law, .Declaratory, does not involve 

retroaction, 358. 
Legacies, 233. 
Legacy, Personal acti<m for, ybrm, 

165. 
Legal institution, Inirod, xxziv. 
Legal relations, IntrotL xxxii sqq. 
Legal relations. Dominion of the rules 

of law over the, 5. 
Legatees, personal capacity of, 233. 
Legitima portio^ 233. 
Legitima p&rtio calculated and sub- 
ject to laws existing aa at time of 
death, 327, 332. 
Legitimacy, 234. 

Legitimation by subsequent mar- 
riage, 234, 250. 

Opinion of Schaffner, 255. 

Opinion of Bar, 259. 

Opinion of Heffter, 264. 

Legitimation by subsequent manriage, 

New laws as to, 352. 
Legitimation per rescriptum prindpis^ 

258, 260, 262, 263, 264. 
Lehen (fiefs, ftudd)^ 147. 
Lex fori. Theory of, as ruling the 

legal relations, 99 sq. 
Lex originis and dondaUi in Roman 

law, 70, 82, 86. 
Lex ret sitm^ 129. 
Lex Anastasiana, 205. 
Lien. See Hypothecs. 
Limits, Local, of the rules of law, 7, 

10, 17. 
Limits in time of the rules of law, 7. 
Limitation of actions, Effect of new 
laws as to, 310. 
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Loans contracted by unemancipatcd 
sons, 113. 

Locatio conduction 142. 

Locus regit actum^ 255, 265 sqq*, 
267 Bqq. 

Locus regit actum, is the rule, neces- 
sary or facultative ? 271. 

Locus regit actum, inapplicable to 
cases of personal status, 267. 

Locus regit actum, inapplicable to law 
of things (real rights), 268. 

Macedonianum, Sc.^ 113, 200. 

Majority, Age of, 105, 110, 125. 

Majority, New laws as to age of, 304. 

Manumission, Acquisition of citizen- 
ship by, 47, 53. 

Marriages. See Jewish Marriages. 

Marriages of European colonists ac- 
corduig to customs of savage tribes, 
20. 

^larriage contract, place of fulfilment, 
163. 

Marriage ruled by law of husband's 
domicile, 240. 

Marriage: is it an obligatory con- 
tract? 241. 

Marriage, Impediments to, 241. 

Marriage, rights of property as be- 
tween spouses, 241 sqq. 

Marriage, Effect of, on immoveables 
away from domicile of husband, 
242. 

Marriage contracts, 243. 

Marriage, Change of husband^s domi- 
cile during, 243, 248 sqq. 

Marriage, donations intar virum et 
uxorem, 246, 366, 

Marriage, succession between spouses, 
247. 

Marriage, Impediments to (prohi- 
bited degrees, etc.), 249. 

Marriage, Form of, 270. 

Marriage, effect of new laws, 349. 

Measures and weights in contracts, 
197, 198. 

Media tempora non nnccnt, 328, 334. 

Merchant's books, Authority of, as 
evide&ce, 369. 

Messenger, Place of contract made 
by a, 168. 

Messenger, Local law of contract 
made by a, 183. 

Minors, Incapacity of, 105. 

Minors, Protection of, against pre- 
scription, 124. 

Minors, Restitution of, 124. 



Mobilia ossibus inhssrent, 131. 

Money, Questions as to kind and 
yalue of, in contracts, 197, 198. 

Monks, Incapacity of, 122. 

Morality, I^aws involving principles 
of, 35, 38. 

Mortmain, Laws of, 122. 

Moveable and immoveable property, 
93, 131 sqq. 

Moveable or immoveable. Question 
whether a thing is, 136. • 

Moveables, undetermined in place, 
and fixtures, 134, 135. 

Munera, 66. 

Municipal burdens, 66. 

Municipal laws. Particular, 23. 

Municipal system in Roman pro- 
vinces, 45 sq., 49. 

Municipia, municipes, 45, 46, 50, 55. 

Munus and Honor y 62. 

National character, Law determin- 
ing, 32, 83. 

National character as founding juris- 
diction, 79. 

Nationality as the basis of com- 
munity of law, 15. 

Natives and foreigners, Equality be- 
fore the law of, 26, 30, 31. 

Natural children. Obligation to main- 
tain — local law, 206. 

Naturalization, 32. 

Negotinm, 291. 

New laws, limits in time of their 
authority, 277 sqq. 

New laws affecting the existence of 
rights (i.e. abolishing or modify- 
ing legal institutions), considera- 
tions of justice and equity, 370 sqq. 

Nobles, Privileges of, 123. 

Non-retroactivity, Principle of. See 
Retroactive Effect. 

Nullity of contracts. Application of 
new laws relating to actions de- 
claring, 317. 

Obligations, 148 sqq. 
Oblitjations, Scat of, 149. 
Obligations, Bilateral, 149. 
Obligations, Forum of, 150, 151 sqq. 
Obligations, place of fulfilment, 153 

sqq. 
Obligations, tacit appointment of a 

place of performance, 156 sqq. 
Obligations arising from single acts, 

and from a course of business, 157, 

159. 
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Obligations contracted away from 
the domicile, 160. 

Obligations contracted by travellers, 
161. 

Obligations for delivery of goods con- 
tracted through travelling agents, 
162. 

Obligations, Theory of legal place of 
fulfilment of, refuted, 164. 

Obligation for delivery of individual 
of a certa species, 165. 

Obligations, Election between special 
forum of, and the forum domicilii 
dehitorisy 172. 

Obligations, Special /orum of, effec- 
tive only if debtor is personaUy 
present, or possesses property 
there, 173. 

Obligations, Local law of, connection 
with /orwwi, 175. 

Obligations, Prevailing opinions as 
to the local law of, 177. 

Obligations, Passages of Roman law 
as to local law of, 178. 

Obligations, British rules as to the 
local law of, 180 sqq. 

Obligations, Bar^s doctrine as to the 
local law of, 181. 

Obligations arising from law of 
actions (litis-contestation, judicial 
confession, judgment, etc.) — local 
law, 184. 

Obligations, Modem positive rules aa 
to local law of, 186. 

Obligations, Personal capacity for — 
local law, 195. 

Obligations, Validity of, 199. 

Obligations, question whether action- 
able, 199, 200. 

Obligations, Positive and coercitive 
ndes affecting the validity of, 203. 

Obligations arising from delicts — local 
law, 205. 

Obligations arising from illicit sexual 
intercourse, 206. 

Obligations, Effect of, 208. 

Obligations connected with a tacit 
pledge, 208. 

Obligations, Rule locus regit actum 
applicable to, 269. 

Obhgations, Effect of new laws as to, 
315. 

Obligations, Effect of new laws affect- 
ing validity of, 317. 

Obligations ex delicto, effect of new 
laws, 321. 

Origin of legal relation. Theory of 



place of, as ruling the legal rela- 
tion, 102. 

Origo and domicilium, Roman doc- 
trine of, 42 sq^., 65. 

Origo and domictlium. Effects of, 65, 
75 sq. 

Ongo and domieUium in modem 
law, 78. 

Origo fixed the local law among 
Romans, 76. 

Parent and child, New laws as to re- 
lations between, 852 sq. 

Particular laws, 22. 

Particular laws within a state, and 
laws of different states, differenoes 
in regard to conflicts, 32. 

Particular laws. Exceptions to appli- 
cation of international law in con- 
flict of, 38. 

Partnership, Private international 
law of, 190. 

Pater est quern nuptim demonstrant, 
367. 

Paternal power, 105 n, 250. 

Paternal power, New laws aa to, 352. 

Paternity, Proof of, 367. 

Peasant properties, Succession to, 
229. 

Peerages, Law applicable to Britifih, 
32. 

Penal laws, 37, 38. 

Peregrini, 74. 

Permitted acts, unilateral, 170. 

Permitted acts, unilateral — ^local law, 
184. 

Personal qualities and their effects, 
Distinction of, 104. 

Person. See Status. 

Person, the immediate object of rales 
of law, 14. 

Person, The, as the centre of legal 
relations, 95. 

Person, Theory of the domicile of the, 
as governing the 1^^ relations, 
98 sq. 

Personal laws, 15, 16, 20. 

Pledge, Right of, 143. 

Pledge, Effect of new laws As to the 
right of, 307. 

Police laws and regulations, 86, 38. 

Polygamy, 36, 121, 265. 

Possession, 147. 

Possessor bona fide, 141. 

Practice as foundation of positiTe in- 
ternational law, 29. 

Prseterition, 233, 327, 332. 
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Priorisiei cf cr&5si 

210 m. 
iVodigaarr. 



Z^.Tr:iuriiTc eseci, Austrian codts 
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2re^.*rETe effect, applications of the 

-•^c^iiir.iTe t£'.-ci in regani to per- 

hvuL siASTis. 3*>3 sqq. 
rlcTTjirtiTe tflPeci in regard to the 

li-T of ttines. 507 sqq. 
Ji-.:r:iicdT€ effect in regard to the law 

'.f cbli^tioDS ani contracts. «>15. 
Iieir-;«hctiTe effect in regaid to suc- 

c-.aeion, o'-'i'. 
E^-iTO&ctire effect in regard to family 

law. M^. 



FkohibiicrT law;. 4-'-. 
IVopcTtT. Ca^«er 
Pkoper^. C^ArTsrr cf 

noject 01. ii>?. 
Fropertr, Foras of tn£iEiJfi&:^ cf . 

138. 
PropertT, AcqicsaaD c£. Ij prt- 

acription. 14<>. 
Propertj, Vindicatkii of. l-SI. 
Fkopertj, Effect of new lawi ai to Ketroactire effect, exceptions to tho 

afien^tioo of, d*j7. priiiciple. 355. 

RttrcActiTe effect, exceptions must 
(btTtloL ihofficiod^ Z^j SSiL be clearly expressed, 356. 

KetTCtactiTe effi-ct, transactions and 
Kaoe. See Nationafitj. j-jdgmentB, 357. 

Bank, Political, as bau of leparate JUrtroacnre effect, Laws relating to 

law, 16. tLe existence of rights have, 360 

Real rights, Rule hems regit actum ' sqq. 

not applicable to, 26><. nomaidsts and Gcnnanists, 2, 94. 

Seal Btatatea, 130. ' lioman law. Position and value of. 



R^pme dotal, 242. 

Registers, Public, of real rights, 145. 

Rdjudicatx^ ezceptio^ 1>$5. 

Relation, Legal, Introd. xxxiL 

Be9 tine domino^ 138. 

Residence in regard to domicfle, 54, 
65, 58, 87. 

RespuhlicaB, 46. 

Reratution of minors, 124. 

Eestitulio in integrum^ Xew laws as 
to, 320. 

Retroactive effect. No, to be attri- 
bnted to new laws — ^meaning of 
the mle, 280, 284 sq<^. 

Retroactive effect, distmction with 

, regard' to this principle between 

laws relating to the acquisition 

and existence of rights, 280, 281, 

284 sqq. 

Retroactive effect, different mean- 
iDjgiQl the principle for the law- 
giver and the judge, 288. 

Retroactive effect, proof of the prin- 
ciple, 289. 



in modem times, Introd. iv sqq. 

Rules of law. their authority over the 
legal relations, 5. 

Rules of law, limits of their autho- 
rity in place and in time, 6, 17. 

Sale, place of fulfilment in sale of 
goods to be delivered, 102. 

Sale, liescission of, for losion, 201. 

Sale, power of seller to resile, 208. 

Sale, Rescission of, effect of now laws, 
319. 

' Sale breaks hiring,' effect of now 
laws, 319. 

Senatiisconsullum Maccdon ianum^ 113, 

200. 
Senatusconsultum VeUijanum^ 113, 

200, 805. 
Ser\'itudes, predial, 142. 
Servitudes, feffect of new laws as to, 

307, 369. 
Settlement under poor laws, 5H. 
Shipmasters contracting abroad, law 

as to tiieir authority, 188. 
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Slavery, 87, 41, 123. 

Slavery, Laws abolishiog, 364, 371, 

37:j. 

Sovereignty, Principle of indepen- 
dent, as rule for determining ques- 
tions of conflict, 26. 

Status of the person, Law regulat- 
ing the, 104. 

Status, distinction of qualities of the 
person and their efifccts, 104 sqq., 
110. 

Status of the person confounded with 
family law, 105 w, 126. 

Status, Cocrcitive and absolute laws 
as to personal, 121. 

Status, bar on personal, 126 sq. 

Status, Kulo locus regit actum in- 
applica})lc to personal, 267. 

Status, New laws as to personal, 
300, 303. 

Statutes, British, regulating conflict 
of laws (add Judgments Extension 
Act, 18G8), 25. 

Statutes, I'ersonal, real and mixed, 
14, 23, 96. 

Statutes regulating conflict of laws, 
24, 26, 32, 35. 

Stoppage in transitu, 139. 

Succession, 222 sqq. 

Succession generally regulated by 
domicile of deceased person at 
time of death, 223, 225, 227. 

Succession, Idea of universal, 223, 
224, 228 sq. 

Succession, Theory of, according to 
lex loci rci sitx, 225. 

Succession to immoveables according 
to lex loci ni sitm, 2*2G, 228. 

Succession to peculiar kinds of im- 
moveables, 228 sqq. 

Succession, /ort/m, 230. 

Succession, personal capacity of tes- 
tator, 232. 

Succession, personal capacity of 
heirs and legatees, 233. 

Succession, legality of testaments, 
234. 

Succession, Order of intestate, 234. 

Succession, Contracts as to, 234. 

Succession, Modem positive laws as 
to, 235 sqq. 

Succession of Jiscus, 235. 

Succession to immoveables in Prussia, 
236 sqq. 

Succession of spouses, 247. 

Succession, intestate. New laws as 
to, 342 sq. 



Succession, personal capacity, 342. 
Succession, Opening of, 344. 
Successio ordiuum, 343, 344. 
Succession, Contracts as to, effect of 

new laws, 347. 
Succession between Bpouaes, effect 

of new laws, 350. 
Subordinate laws, 24. 
Suretyships of women. See SenatuS' 

cousnltHtn Vellejanum, 
Switzerland, Analogous institutions 

to Roman origo and domiciUum 

in, 80. 
Su])€r/ici€S, 142. 

Tempus regit actum, 800. 
Territoriality, Modem exceptions to 

the principle of, 16, 18. 
Territoriality as basis of a community 

of law, 17, 20, 21. 
Territories, Urban, in Rcnnan pro- 
vinces, 50. 
Territory of a law (^Geaetzaprengel), 

82. 
Testamentary sucoeesion, AbolitioQ 

of, 269, 333. 
Testaments. See Succession, Testa- 
tor. 
Testaments, Validity of, 232. 
Testaments, Interpretation of, 233. 
Testaments, Judicial, in Prussia, 266, 

275, 302. 
Testaments, Form of, 270. 
Testaments, effects of new laws, 323. 
Testaments, Capacity for, at what 

points of time required, 324 sqq., 

330. 
Testaments, New laws as to form of, 

333. 
Testaments, Transitory la¥rs as to, in 

Roman law, 335. 
Testaments, Transitory laws as to, in 

Prussia, 337. 
Testaments, Transitory laws as to, in 

Austria, 341. 
Testament i/actio, 325. 
Theory and practice of law, Introd* 

XV sqci. 
Tilings, Law of, 129 sqq. 
Things, Rule loctis regit actum not 

applicable to the law of, 268. 
Things, New laws relating to the 

law of, 307. 
Time, Limits in, of the authority of 

mles of law, 277. 
Tithes, Laws commuting, 371. 
Torts commuted abroad, 205, 206. 
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Towns (urban communities) in mo- 
dem times, 78. 

Trade-marks, 189. 

Tradition, when required for the 
transmission of property, 189. 

Transitory kws, 278. 

Transitory laws, Prussian, 279. 

Travellers, Obligations contracted 
abroad by, 161, 162. 

Treaties between states as to conflict 
of laws, 80. 

Tria tempora, The rule of, in testa- 
ments, 829, 882. 

Turkey, Consular jurisdiction under 
capitulations in, 16. 

Turpitude, Moral, 84 sq., 40. 

Udal rights, 24. 

United States Supreme Court, 29. 

Usucapion, 148. 

Usucapion, New laws of, 810. 

Usury laws, 208, 285, 286, 294, 816. 

UaUtas, PuhUca, 86, 88. 

Vagabonds, 68. 



Vellejanum, 5c., 118, 200, 805. 
Vested rights, Theory of, as criterion 

of local law, 102. 
Vested rip:hts are not affected by new 

laws, 286 sqq. 
Vested rights distinguished from 

faculties as abstract qualities, 287. 
Vested rights distinguished from 

mere expectations, 287. 
Vested rights, General consideration 

of the propriety of laws affecting, 

870 sqq. 
Vindicado ret, 141. 
Voluntary submission aa ground of 

authonty of a local law, 89, 150, 

181. 
Voluntary submission. Results of 

deriyation of local law, etc. of 

obligations from, 176. 

Warranties by sellers, 78. 
Will. See Testament. 
Women, Incapacity of, 106, 118. 
Women, New laws as to disabilities 
of, 805. 



THE END. 



MUSHAY AMD OIBB, BDIMBUBOR, 
PBIXTEIUI TO HEB lfAJBTT*8 flTATI09KRT OFVICK. 
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